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Stockholder Still Liable After Stock Delivered to 
Bank for Transfer 


‘Lhe defendants, owners of shares of stock in a New York 
state bank, sold the stock and delivered the certificates to a 
branch of the bank for transfer upon its books. The bank 
failed two days later without having recorded the transfer. 
Under section 120 of the New York Banking Law, it was 
held that the defendants remained subject to the stockholders’ 
statutory liability. Broderick, Superintendent of Banks, v. 
Aaron, Court of Appeals of New York, 198 N. E. Rep. 11. 

Section 120 provides that no person who, in good faith, 
has “caused his stock to be transferred on the books of the 
bank when such bank is solvent to any resident of this state 
of full age” shall be subject to the statutory liability. The 
court pointed out that, in the ordinary course of business, the 
completion of the transfer on the books of the bank would 
have required more than the time elapsing between the de- 
livery of the shares to the branch office and the closing of the 
bank. ‘The court intimated that, if the transfer had been due 
to wrong or neglect on the part of the bank or its agents, the 
defendants might not have been liable. 

The double liability of the holders of stock in banks organ- 
ized under the laws of New York is provided for in article 
VIII, section 7, of the State Constitution. At the last general 
election, by a vote of 549,000 to 196,000, this provision of the 
Constitution was repealed, effective January 1. ‘This does 
not of itself, however, terminate the statutory liability of bank 
stockholders in New York. The reason is that there are also 
provisions in the New York statutes imposing such liabilities, 
namely, section 120 which applies to holders of stock in banks, 
section 206 which applies to holders of stock in trust com- 
panies. In all likelihood, one of the first measures which the 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1352. 
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state legislature will enact after it convenes on January 2, 
1936, will be one which repeals the statutory provisions re- 
ferred to. It has been suggested that the legislature may 
pass a law which will make the state law conform to the 
Federal law (section 304, Banking Act of 1935) in this 
respect, that is to say, the legislature may provide for the 
termination of the double liability on or after July 1, 1937, 
subject to six months notice published in a newspaper. 

The opinion of the court, delivered by Judge Lehman, 
reads as follows: 


LEHMAN, J.—On December 9, 1930, the defendants Abe Kessler 
and Yetta Kessler sold shares of stock of the Bank of United States 
which they owned and which were registered in their names on the 
books of the bank. On the afternoon of the same day the certificates 
of stock duly indorsed were delivered to an assistant vice president of 
the bank at a branch office of the bank and transfer to the purchaser 
was requested upon the books of the bank. The stockholders of 
record had fully performed every act required of them preliminary 
to transfer of the stock upon the books of the bank. The bank was 
then under a duty to make the transfer on its books, in accordance 
with the established practice and regular course of business. It failed 
to perform that duty. On December 11th the bank was closed and 
the Superintendent took possession of its property and finances. At 
that time the defendants were still the owners of record of the stock 
which they had sold. 

“No person who has in good faith, and without any intent to 
evade his liability as a stockholder, caused his stock to be transferred 
on the books of the bank when such bank is solvent to any resident 
of this state of full age previous to any default in the payment of 
any debt or liability of the bank, shall be subject to any personal 
liability for any contracts, debts or engagements of the bank.” 
Banking Law (Consol. Laws, c. 2) § 120. It is not disputed that 
the defendants in good faith sold their stock to a resident of the state 
without any intent to evade their liability as stockholders. It is not 
disputed that at that time the bank was solvent. The stock was, how- 
ever, not transferred on the books of the corporation before the bank 
had closed and before consequent default in payment of its liabilities. 
For that reason the defendants have been held subject to the liability 
imposed by law upon the stockholders of a bank. 

Title to the certificates of stock was transfered by delivery of 
the certificate. Personal Property Law (Consol. Laws, c 41), § 162. 
To terminate the personal responsibility of the original stockholder of 
record for the debts and liabilities of the bank, more was required. 
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The stockholder must cause the stock to be transferred upon the 
books of the bank. Broderick v. Aaron (William Korniberg Co., 
Inc.), 268 N. Y. 260, 197 N. E. 274, decided herewith. That was 
not complete here. True the defendants had done all required of 
them to cause the certificates to be transferred on the books of the 
bank and the bank neglected and failed to perform its duty to trans- 
mit the certificates from its branch bank to its transfer office and 
thereafter to make the transfer upon the books of the bank in ac- 
cordance with established and regular business routine. That routine, 
however, required time, and it appears from the evidence and findings 
of the court that even if the certificates from the branch bank had 
been transmitted to the transfer office where the stock ledger was 
maintained and all other steps had been taken in accordance with 
its regular business routine, the transfer would in this case not have 
been made upon the books of the bank till some time on December 
11th after the time when the bank was closed. In that respect the 
record here is different from that presented in the case of Broderick v. 
Adamson, 148 Misc. 353, 265 N. Y. S. 804, affirmed 243 App. Div. 
692, 277 N. Y. S. 951, where the court found that failure to make 
the transfer was due to the fault and neglect of officers of the bank. 

In accordance with the established practice and regular course 
of business of the bank, stock certificates delivered at branch banks 
were sent to the stock transfer office of the bank at about 11 o’clock 
on each business day. Thus, certificates delivered at a branch bank 
on the afternoon of December 9, 1930, would in the regular course of 
business of the bank reach the transfer office at about eleven o’clock 
on December 10th. Then after examination of certificates and in- 
dorsements new certificates would be drawn and at the close of the 
business day signed by the authorized officer of the bank. More 
remained to be done before the transfer could be made upon the 
books of the bank, for each certificate bore on its face a provision 
that: “This certificate is not valid until registered by the registrar. 
Registered: ‘The Chase National Bank of the City of New York, 
Registrar. By . . ., Assistant Cashier.” In accordance with 
the usual routine of the bank, new certificates which had been signed 
by the authorized officer of the bank would be delivered on the follow- 
ing day by the bank to the Chase National Bank as registrar and 
only after authentication by it would the stock be ready for transfer 
on the same day upon the stock ledger of the bank. 

Even if the officers of the bank had transmitted the defendants’ 
stock certificates to the transfer office in accordance with their usual 
course of business, the transfer would not have been completed in 
accordance with its business routine till December 11th and at that 
time the bank was closed. The courts below have expressly found 
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that the “business practice and routine of the transfer office 

above described was in all respects reasonable and proper and neces- 
sary in the orderly and efficient conduct of its transfer operations.” 
That finding cannot be successfully challenged. Thus, failure to 
have the stock certificates transferred on the books of the bank was 
not due to any neglect of the bank, but to the failure of the defend- 
ants to present the stock for transfer in time to complete the trans- 
fer on the books of the bank before the bank was closed. 

A stockholder of record has not “caused his stock to be trans- 
ferred on the books of the bank” until he has requested transfer of 
the stock, and at least a reasonable time has elapsed to enable the 
bank in accordance with established and reasonable routine to act 
upon the request. If default in payment of the bank’s liabilities 
intervenes, the stockholder’s personal liability remains intact. A 
different result might perhaps follow if failure to make the transfer 
had been due to wrong or neglect by the bank or its agents. Cf. 
Broderick v. Adamson, supra. 

The judgment should be affirmed, with costs. 


Allotment of Payments Received from Corpora- 
tions by Trust Estate 


Where shares of stock are left in trust by a will, the net 
income to be paid to certain persons during the lifetime of the 
testator’s widow, regular dividends on the stocks should be 
allocated to the income account and payments made “as a 
partial distribution of the surplus now in the treasury” should 
be allocated to the principal. Citizens & Southern National 
Bank v. Fleming, Supreme Court of Georgia, 181 S. E. 
Rep. 768. 

This is an action by the plaintiff bank and its co-executors 
and trustees under a will to obtain a construction of certain 
provisions of the will. The syllabus written by the court 
reads as follows: 


1. A testator bequeathed all his property to executors and trus- 
tees, who were directed to distribute the income, during the life of 
the widow, to named persons. At her death the trustees were to con- 
vey to a son one-half the estate remaining, and to hold the other half 
in trust for a daughter. The testator was a large stockholder in two 
corporations. Shortly after his death one of these corporations 
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passed a resolution declaring $25 per share of its capital stock 
“payable now, as a partial distribution of the surplus now in the 
treasury of the company, . . . and heretofore treated as a part 
of the capital stock of the company. This distribution of surplus 
capital is entirely independent and separate from the usual annual 
dividends, and separate from any dividend that may be declared out 
of the earnings for the current year.” The trustees duly received a 
check for their share of this disbursement. A month later they re- 
ceived an additional check for annual dividend declared in due course. 
Held, that the trustees properly credited the first payment to corpus 
account, and the second to income account. 

2. About a year after testator’s death the second corporation 
passed a resolution that $100 share of its stock “is hereby declared 
payable now, as a partial distribution of the surplus now in the 
treasury . . . and heretofore treated as a part of the capital 
stock of the company.” And there followed a provision that this 
distribution “of the surplus capital is entirely independent of the 
usual annual dividend and separate from any dividend that may be 
declared out of the earnings for the year extending from the first 
day of March, 1926, to the first day of March 1927.” On the same 
day the corporation declared a 40 per cent. dividend. The trustees 
in due course received both checks. Held, that the trustees properly 
credited the first payment to corpus account, and the second to in- 
come account, 

3. Under the circumstances, the executors and trustees were 
justified in applying to the superior court for direction. Reasonable 
attorney’s fees should be allowed them, and be charged to the corpus 
of the estate as an administration expense. A contention of one of 
the defendants as to commissions should be inquired into. Equity, 
having all the parties before it, should do complete justice on all 
questions presented. 


The following paragraphs are quoted from the court’s 
opinion: 


The corporation first referred to in the headnotes is Southern 
States Phosphate & Fertilizer Company. The second is Pope & Flem- 
ing, Inc. There is no controversy as to the second check for regular 
periodic dividend received from each. Defendants contend that the 
check also from each corporation should have been credited to income, 
instead of to corpus, as was done by the executors and trustees. The 
check in controversy from the fertilizer company was for $48,675. 
The one from Pope & Fleming, Inc., was $45,000. Total of the two, 
$93,675. Doubt having arisen as to the proper application of these 
two checks, the executors and trustees filed this bill for direction and 
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other relief. ‘There were ad interim rulings on demurrers and other 
matters. On the trial the case was submitted to the court on agreed 
statements of fact. The final decree was that the $93,675 had been 
improperly treated as corpus of the estate, and should have been 
classed as income and disbursed accordingly. The plaintiffs excepted. 


1. The principal question presented turns on a construction of 
the will of Porter Fleming, who died on February 13, 1926. After 
his death his estate was appraised at $793,292.64, and his holdings 
in the fertilizer company and in Pope & Fleming, Inc., amounted to 
more than half the total value of the estate. The first-named stock 
was appraised at $175 per share, and the latter at $200. The dis- 
bursements now in question reduced these values to $150 and $100 
respectively. Porter Fleming’s will bequeathed his entire estate to 
the plaintiffs as executors and trustees, who were directed “to dis- 
tribute the net income of my estate during the lifetime of my life, 
Daisy Berry Fleming, as follows: 60 per cent. to my said wife; 20 
per cent. to my son, Berry Fleming; and 20 per cent. to my daughter, 
Elizabeth Berry Boardman.” At the death of the wife the trustees 
were directed to convey in fee simple to the son one half “of my estate 
remaining at that time,” and to hold the other half in further trust 
for the daughter during her life, with remainder at her death to any 
child or children she might have. The will created no life estate in 
the property itself. The full legal title was conveyed to the execu- 
tors-trustees. Mrs. Fleming’s beneficial interest was in 60 per cent. 
of the income, and during her life the beneficial interests of Berry 
Fleming and Mrs, Boardman also were in income only. The distribu- 
tions here involved occurred after the death of Porter Fleming and 
before the death of his widow. The questions therefore are, Were 
these distributions “income,” or were they not? What did the tes- 
tator mean to include in the word “income” when he used it in his 
will? Did he mean it to cover any and all disbursements by the corpo- 
rations, however much such disbursements might impair the asset 
value of the estate to be distributed at Mrs. Fleming’s death? Or 
did he mean only the natural and normal disbursements, in the pursuit 
of a dividend policy for the future similar to that which had been 
observed in the past? 


After careful consideration of the terms of the will and of the 
unusual nature of the payments by the companies, we think the latter 
supposition as to the testator’s intent must be adopted. The will as a 
whole shows a preference for the testator’s own blood line, a desire 
for adequate protection of his wife and children during the widow’s 
life, and then a distribution, without serious or abnormal depletion 
of the capital value of the estate as it existed at the testator’s death. 
It is obvious at once that should any other view be adopted, a heavy 
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inroad would be made in the value of the corpus of his estate, and a 
serious diminution, during the wife’s life, in what at her death would 
be left for his children. We do not believe he intended that. Tllus- 
trating what we have in mind, suppose these stocks, by reason of 
accumulated profits and conservative dividend policy, had been worth 
$1,000 a share at the time of his death, and suppose that shortly 
thereafter the companies, through some fear of a threat of a heavy 
tax on undivided profits, or for other reason, had directed a disburse- 
ment of $900 per share out of surplus. Suppose the testator’s estate 
had consisted of no investments other than these stocks. By such 
corporate action and the disbursement of the money under the income 
clause of the will the corpus value of the estate would be cut to 
one-tenth of its value at death, and that would be all the children 
could receive at termination of the widow’s life. And the widow 
would have taken, without restriction, 60 per cent. of this corpus 
reduction. We cannot believe the testator had in mind any serious 
diminution of asset value when he used the word “income.” In con- 
siderating the meaning of the word “income” as used in the will, we 
deem it unnecessary to look up the terms in Words & Phrases or in 
law dictionaries. We think it unlikely that the testator so investi- 
gated judicial applications of the term before he used it. We think it 
most probable that he employed it in its common, ordinary meaning, 
and that his use of it did not contemplate such an extraordinary 
disbursement of surplus assets as was later declared by the two 
corporations in point. ‘These disbursements, if considered income, 
reduced the value of the corpus of his estate nearly $100,000. 

In any case where a life estate and remainder exist, and a 
dividend is declared on stock held by the estate, the question arises as 
to whether the dividend belongs to the life tenant or should be re- 
garded as corpus to be finally distributed to the remainderman. On 
the general subject the courts of the United States are in conflict. 
Two rules have arisen, one of them being usually referred to as the 
“Massachusetts rule,” and the other the “Pennsylvania rule.” For 
an interesting discussion of the two, see 14 C. J. 829-834. It is 
generally considered that Georgia has committed itself to the Massa- 
chusetts rule, and it has been stated that that is the substance of 
section 85-605 of the Code of 1933. This is an old section, and it 
appears in the first Code of Georgia in language in all essentials 
identical with that of the present Code. “The natural increase of 
the property shall belong to the tenant for life. Any extraordinary 
accumulation of the corpus—such as issue of new stock upon the 
share of an incorporated company—shall attach to the corpus and 
go with it to the remainderman.” But whatever be the divergent 
views of the several courts as to the general rules to be observed, it 
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has been noted (14 C. J. 829) that they all agree on one proposition; 
they all expressly or implied recognize that the question whether a 
distribution made by a corporation during the existence of a life 
estate is to be regarded as income or as capital is primarily, one of 
construction, a question of the intention of the creator of the trust. 
And we may add that a consideration of this primary question must 
always be had in the light of the particular nature of the distribution 
in question and the circumstances under which it was made. We do 
not deem it necessary here to enter on an extended discussion of the 
Massachusetts and Pennsylvania rules. They have been before the 
courts in scores of cases, and have been elaborately treated in all the 
text-books on corporations. Our own court has on several occasions 
considered and contrasted them. See, as instances, Jackson v. 
Maddox, 136 Ga. 31, 70 S. E. 865, Ann. Cas. 1912B, 1216, and 
McHenry v. McHenry, 152 Ga. 105, 108 S. E. 522. We may grant 
that Georgia has pursued the policy of applying the Massachusetts 
rule to all cases which clearly presented the situation covered by it. 
But to our minds the case at bar is not one of them. 


It has often been said that as all wills differ, each is a law unto 
itself and must be construed according to its own terms. See Cook v. 
Weaver, 12 Ga. 47, 50; Sumpter v. Carter, 115 Ga. 893, 896, 42 
S. E. 324, 60 L. R. A. 274; Smith v. Bell, 6 Pet. 68, 80, 8 L. Ed. 
322. Decisions in other cases are therefore rarely of controlling or 
even great importance. In any given case the question is not so much 
whether a rule adopted by one state is better than that adopted by 
another state, but rather what, under the terms of the particular 
will before us, would be the true intent of the testator as to the par- 
ticular state of facts which has arisen? What are the facts here pre- 
sented, and what are the terms of the will before us? It is clear that 
neither the distribution by the fertilizer company nor that of Pope & 
Fleming was a “dividend” as that term is ordinarily used. The 
payment from the fertilizer company was not even called a dividend, 
but was definitely stated as “a partial distribution of the surplus now 
in the treasury of the company, . . . and heretofore treated as 
a part of the capital stock of the company.” It was then a payment 
out of capital. Is it not clear that it should be classed as a stock 
dividend, even though paid in cash? The distribution by Pope & 
Fleming occupies the same legal status as that of the fertilizer com- 
pany. There also the payment was to be as “a partial distribution 
of the surplus now in the treasury of the company, accumulated in 
years prior to the first day of March, 1926, and heretofore treated 
as a part of capital stock of the company.” And the resolution 
added that it “was entirely independent of the usual annual dividend 
and separate from any dividend that may be declared out of earnings 
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for the year,” March, 1926—March, 1927. As the testator died on 
February 13, 1926, all the disbursement by the fertilizer company, 
and all except part of one month of that of Pope & Fleming, had 
been accumulated before his death. Is it not true, therefore, that at 
the date of his death he considered that his share of the accumulated 
and undivided profits of these concerns were parts of the corpus of 
the estate? And when in his will he directed the trustees “to dis- 
tribute the net incomes of my estate,” did he not clearly mean to 
include only the income, and not any part of the corpus, of these 
corporate assets which at the time of his death had not been given 
to the stockholders, but which were represented in the then market 
value of the shares? And when he referred, in item 5, to the final 
distribution after his wife’s death and used the phrase “my estate 
remaining at that time,” did he not mean the estate as it existed at 
his death, subject to normal reductions by expenses, estate taxes, 
commissions, etc., or a possible decline in market value by reason of 
decreased business activity, but not subject to abnormal reduction 
such as would be occasioned by large corporate disbursements made 
out of capital and surplus and entirely out of line with periodic 
dividends declared in due course out of current earnings? Our con- 
clusion is that that is the true meaning of the will before us. And 
we should perhaps add that a different conclusion is not required by 
the fact, as appears in the record, that the two extraordinary dis- 
bursements were not made in process of liquidation of the corpora- 
tions. They are still active in business, and the payments made did 
not impair the capital of either below the amount required by its 
charter. 


GREER ERLELRLE 
Collection of Forged Draft 


An insurance company, which pays a draft drawn by and 
on itself, bearing a forgery of the payee’s indorsement and 
“payable through” a certain bank, will not be allowed to re- 
cover against such bank where it did not notify the bank of the 
forgery for several months after its discovery. Central Trust 
Company of Cincinnati v. Eureka-Security Fire and Marine 
Insurance Co., Court of Appeals of Ohio, 198 N. E. Rep. 62. 

This case arose out of a fraud committed by two employees 
of one of the plaintiff insurance company’s general agencies. 
These employees caused a policy of insurance to be issued on 
the automobile of one Clarence Brooks. Clarence Brooks was 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §498. 
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a non-existent person. The employees later presented a 
forged proof of claim and a draft for $1,200 signed by the 
general agency and drawn on the insurance company was 
issued. This draft was payable through the defendant, Cen- 
tral Trust Company. The employees forged the payee’s 
indorsement and, apparently, collected and appropriated the 
proceeds. The draft, after being indorsed by two other banks, 
came to the hands of the defendant trust company and was 
paid to it by the insurance company. ‘The insurance company 
learned of the fraud in the spring of 1929 but did not give any 
notice of the fact to the defendant trust company until late 
in October. In the meantime, the two indorsing banks had 
closed. It was held that the insurance company could not 
hold the trust company liable. 

The defendant bank was not the drawee of the draft; but 
was merely the bank through which the draft was payable. 
Consequently, it did not become a guarantor of the genuine- 
ness of the indorsements on the draft. It was acting merely as 
an agent of the insurance company in collecting and disburs- 
ing funds. Furthermore, if the insurance company had any 
claim against the bank, it lost its rights thereunder by its 
neglect to give prompt notice of the fraud to the bank. The 
bank was entitled to every opportunity to protect itself by 
taking recourse against the prior indorsing banks which, dur- 
ing the delay in giving notice, had ceased to exist as going 
concerns. 

The opinion of the court reads in part as follows: 

This lawsuit grows out of a fraud perpetrated by the agents of 
the Eureka-Security Fire & Marine Insurance Company in the city of 
Dallas, Tex. It appears from the record that Manning & Sons was 
the general agent of the insurance company, plaintiff in this action. 
A. C. Cason & Son was a local agent for the plaintiff in Dallas, Tex., 
and one George B. Ford was an agent of that agency. Ernest P. 
Tally was a saiesman in Dallas. The insurance policy was issued 
by the plaintiff insurance company of Cincinnati, Ohio, through its 
agent, A. C. Cason & Son, local agent for the general agent of the 
plaintiff company, T. A. Manning & Sons, of Dallas, Tex., on August 
9, 1928, and insured Clarence Brooks upon a certain automobile 
described. On October 8, 1928, a sworn statement and proof of loss 
were presented to the insurance company, signed, “Clarence Brooks, 
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the Insured.” Following investigation, on October 11th the draft in 
question was drawn, signed T. A. Manning & Sons, in the sum of 
$1,200, payable to the order of Clarence Brooks. As previously 
stated, Manning & Sons was the general agent of the Eureka-Security 
Fire & Marine Insurance Company, and issued the draft in payment 
of the claim. The draft was presented to the bank in Dallas, Tex., 
and was indorsed by Clarence Brooks, and under that name appears 
the name “Mrs. G. L. Maddox.” In due course the draft came to 
the Fourth & Central Trust Company of Cincinnati, which bank 
thereupon notified the Eureka-Security Fire & Marine Insurance Com- 
pany. A member of the insurance company called at the bank, 
inspected the draft, with some others, and issued a blanket check 
covering several drafts, of which the draft in question was one, took 
up the draft, and retained it up to the time of the trial. Later, it 
was discovered that there were some insurance frauds in Dallas, and 
investigation resulted in the indictment of Tally, Ford, and one other 
person for perpetrating frauds, among them the one concerning the 
policy here in question. ‘Tally testified at the trial and stated that 
he had indorsed the name ‘Clarence Brooks” to the draft; that the 
signature of Mrs. G. L. Maddox was in the handwriting of Mr. Ford, 
who was an agent of the subagent of the plaintiff; that the notarial 
signature in the affidavit in proof of claim was a forgery, and it was 
upon this general statement of facts that the trial court entered 
judgment for the plaintiff insurance company upon the proposition 
of the guaranty of the genuineness of the signatures of the indorsers. 


The first proposition is that the Fourth & Central Trust Com- 
pany, upon receipt of the draft, notified the insurance company, and 
that company, after examination, took up the draft by issuing its 
check therefor. The relation of banker and depositor did not, there- 
fore, exist. The Central Trust Company acted as the agent in col- 
lecting and disbursing the fund which the insurance company fur- 
nished in payment of the draft. 

The Central Trust Company was not, as erroneously designated 
in the case, the drawee. The draft on its face designates the plaintiff 
insurance company the drawee, and contains the notation “Payable 
through The Fourth and Central Trust Company, Cincinnati, Ohio.” 


The relation did not make the bank a guarantor of the validity 
of the indorsements. The drawee, after the inspection of this draft, 
furnished the bank with the funds to pay, and assumed the full re- 
sponsibility for the indorsements when it paid the draft and retained 
it. The bank was bound to disburse the fund in accordance with 
its instructions. ‘These principles are announced in the cases of 
Armour v. Greene County State Bank (C.C.A.) 112 F. 631, and 
Dodge v. National Exchange Bank, 20 Ohio St. 234, 5 Am. Rep. 648. 
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We are further of the opinion that the plaintiff insurance com- 
pany was guilty of laches, which precludes its setting up the claim of 
forged indorsements. It appears that in the spring of 1929 the 
insurance company was first made aware of the fraud perpetrated by 
its Texas agents. It had the draft in its possession at that time. No 
notice was given to the bank of any claim of fraud or forgery until 
October 25, 1929, when a letter was addressed to the Central Trust 
Company, outlining and explaining the fraud practiced, out of which 
grew the draft in question. The insurance company did not in that 
letter demand reimbursement. 

If the banks, as a banking proposition, did guarantee the 
genuineness of the prior indorsements, and were bound thereunder, 
the banks might have protected themselves as against the original 
indorser, to wit, the bank in Texas which first made payment (the 
North Texas National Bank), which is primarily liable under its 
indorsement, had prompt notice been given. Prior to the notice, the 
North Texas National Bank had passed out of existence, and the 
Union Trust Company of Cleveland was in the hands of a conserva- 
tor. The draft was never returned by the plaintiff drawee. 

In the case of Van Wert National Bank v. First National Bank, 
6 Ohio Cir. Ct. R. 180, 3 O. C. D. 380, it was held: 


“To shift the loss sustained upon forged commercial paper, the 
holder must give prompt notice of the forgery, when discovered, and 
return the check to the party upon whom the loss is sought to be 
cast.” 


It has been held that any unreasonable delay, after discovery of 
the forgery, in giving notice thereof to the bank, discharges the bank, 
without regard ordinarily to the question of whether the bank was 
prejudiced by such delay. In the case under consideration here it 
was shown that actual prejudice did result to the banks from the 
delay in giving notice. 


Moreover, the real issue in this case grows out of the fraud 
perpetrated on the company by its own agents. 

In the last analysis, to hold in favor of the insurance company 
in this case would be to hold that the banks, by their indorsement 
of the draft, insured the principal against fraud perpetrated upon it 
by its own agents, made possible by the negligence of the principal, 
the plaintiff in this case. 

The policy was issued to Clarence Brooks. True, he did not exist, 
or, if he ever did, he had disappeared, and his name was used for the 
purpose of fraud. The proof of claim and loss was filed by Clarence 
Brooks. The draft was made payable to Clarence Brooks. The 
draft was indorsed by Clarence Brooks. Unless the use of a fictitious 
name is a forgery, forgery did not exist in this case. E. P. Tally 
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was the real party, but he used in all the proceedings the name 
“Clarence Brooks.” It would therefore appear that the draft was 
regular, with the exception of the indorsement of Mrs. G. L. Maddox, 
which is unimportant. The draft was paid to the person who held 
the policy, who claimed the loss, and was indorsed by him. The de- 
fect concerning the draft is not a forgery in the draft itself, but 
grows out of a fraud in procuring the draft, and that fraud was 
committed by the agents of the drawee insurance company. It 
would be contrary to all principles of equity to permit a recovery in 
this case and to cause the loss to fall on the bank. 

The draft was drawn by an agent on his principal, by authority 
of his principal, and may be treated as a promissory note. It was 
drawn as recited on its face, “in full settlement and compromise of all 
claims and demands against said Company for loss or damage sus- 
tained September 25, 1928, to property insured under policy No. 
62621,” which was the policy out of which the whole transaction 
arose. 

It is also a well-settled rule of law that where one of two innocent 
parties must suffer, through fraud, the loss must fall on the party 
who made the fraud possible. The plaintiff insurance company was 
the principal mover in causing the loss, and it may not recover from 
the other innocent parties; in this case, the banks. 


REE REE EEE 


Deposit by Committee of Incompetent in Personal 
Account 


The committee of an incompetent person deposited in the 
defendant bank checks payable to him in his official capacity, 
falsely representing that the checks represented amounts al- 
lowed him by the court as commissions, and misappropriated 
the proceeds. It was held that the bank was not liable for 
the committee’s misappropriation. Newton v. Merchants & 
Farmers National Bank of Dansville, N. Y. Supreme Court, 
282 N. Y. Supp. 6382. 

In the circumstances, the bank was justified in believing 
the statement of the committee. He was a lawyer and a 
person of standing in the community and the bank had no 
reason to doubt his words or to make an investigation. As 
the court pointed out, in order to make such an investigation, 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §397. 
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it would have been necessary to have employed an attorney 
to search the records of the county clerk’s office. “It would 
be difficult,” said the court, ‘“‘to safely conduct a banking busi- 
ness if the officers thereof were compelled to resort to such 
methods every time corporate or trust funds were deposited 
in the bank.” ‘The opinion of the court reads as follows: 


This action is brought to recover moneys of an incompetent vet- 
eran on deposit with defendant and converted to his own use by 
George W. Scott, who was formerly the committee of the incompetent, 
upon the ground that defendant aided and assisted said Scott in the 
conversion of the trust fund. 

George W. Scott, a lawyer of Dansville, N. Y., was committee of 
the person and property of Michael P. Buckley, an incompetent vet- 
eran, from April 28, 1920, until October 28, 1924. In 1920 Scott 
was also appointed committee of the property of thirty-four other 
incompetents, all World War veterans. In 1921 he had on deposit in 
the Livingston County Trust Company, located in Geneseo, about 
$12,000 to his credit as committee of Buckley. 

On August 30, 1921, Scott opened an account in his own name 
in the defendant bank. He talked with the teller of the bank and said 
that he had been appointed committee for many incompetent veterans 
and that “he would deposit certain commissions that the court had 
allowed, and that he was going to deposit these to his account, and 
at various times he would transmit to the veterans and their depend- 
ents certain moneys.” He said “he would have about three thousand 
dollars a year commissions which he would deposit.” He said “that 
he was going to transmit to veterans and their dependents certain 
sums at different times.” He said “he was going to use the bank 
to transmit those funds.” 

On September 19, 1921, Scott deposited to his individual account 
with defendant a check on the Livingston County Trust Company 
drawn against the account of trust 60-18, Michael P. Buckley, in- 
competent, for the sum of $100 payable to George W. Scott, com- 
mittee, and signed George W. Scott, committee. He indorsed this 
check “George W. Scott, Committee” and deposited it to his individ- 
ual account in defendant bank. Three other checks against Buckley’s 
account in the Livingston County Trust Company were drawn by 
Scott and deposited with the defendant bank, one dated October 27, 
1921, for $100, one dated March 29, 1922, for $1,500, and one 
dated October 24, 1921, for $100, all made out in the same form as 
the first check, except that the one dated October 24, 1921, was 
made payable to George W. Scott, but this check was also indorsed 
for deposit “George W. Scott, Com.” 
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Scott had the right to deposit trust funds in his individual ac- 
count. Clarke v. Public National Bank & Trust Co. of New York, 
259 N. Y. 285, 181 N. E. 574. 

Scott converted to his own use all the moneys of Michael T. 
Buckley on deposit with defendant. 

The defendant’s officers believed that a portion of the funds de- 
posited with it by Scott were commissions, although as a matter of 
fact, Scott’s commissions were never fixed and allowed by the court. 
and his statement that he was depositing sums representing com- 
missions was untrue. 

Scott was treasurer of the village of Danville, was a lawyer and 
occupied one of the offices maintained in Dansville by the law firm 
of Newton, O’Connor & Newton. He was appointed committee of 
the various veterans upon recommendation of the Attorney General 
of the state of New York. 

The theory of this action is that defendant’s officers aided Scott in 
such conversion. ‘The plaintiff bases this claim upon the fact that 
where there were on deposit in the defendant bank in Scott’s individ- 
ual account only moneys of incompetent veterans, there was with- 
drawn from such funds an amount sufficient to pay a $50 note held 
by defendant. Defendant’s officers at that time believed that Scott 
had in his account sufficient moneys of his own to pay such note; that 
the funds on deposit consisted not only of the moneys of the incompe- 
tent, but also consisted in part of commissions allowed to Scott. 


Inquiry from a man of the prominence and standing of Scott 
as to the ownership of the money deposited by him was a reasonable 
inquiry under the circumstances. Although the information received 
was untrue, still the defendant’s officers were justified in believing 
and acting upon it. Ward v. City Trust Co. of New York, 192 N. Y. 
61-70, 84 N. E. 585. 


In that case it is stated in 192 N. Y. at page 71, 84 N. E. 588, 
that inquiry is not reasonable when the information is derived from 
the man who apparently is acting beyond the scope of his authority. 
However, it is well to note that in the present case defendant’s officers 
never became suspicious of Scott’s acts and always believed that 
he was using his own money to pay his personal debts. Furthermore, 
in the Ward Case it appeared that the defendant had representatives 
on the board of directors of the company to which the inquiry should 
have been directed and that they might easily have learned the true 
facts. In the case at bar it would have been necessary for the defend- 
ant to employ an attorney to seach the records at the county clerk’s 
office to learn whether the statements made by Scott were true or not. 
It would be difficult to safely conduct a banking business if the officers 
thereof were compelled to resort to such methods every time corporate 
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or trust funds were deposited in the bank. A bank is not an insurer 
of trust funds deposited with it and is not a guarantor of the in- 
tegrity of the person who has the authority to draw therefrom. 

The first three checks drawn against Buckley’s account, deposited 
by Scott with the defendant bank, were each for $100, and the de- 
fendant’s officers might well have thought that these were commissions 
allowed to him. Having made reasonable inquiry as to the ownership 
of the money and having believed that a portion of the money de- 
posited belonged to Scott, individually, it must be held that the 
defendant acted in good faith in allowing Scott to pay a small 
personal debt from the funds deposited in the bank, and that the 
defendant did not have any notice or knowledge that Scott was divert- 
ing to his own use funds of the incompetent. 

It would be contrary to the evidence to hold that defendant’s offi- 
cers knowingly aided or permitted Scott to use trust funds to pay his 
personal note. It would be unjust to hold that they were privy to the 
embezzlement by Scott of such funds. 

Defendant did not at any time have notice that Scott was at- 
tempting to use trust funds to pay his personal debts. 

The complaint is dismissed, with costs. 


REE EEE 


Executors Surcharged for Delay in Selling Stock 
Exchange Seat 


In the October issue (page 833) we published a brief 
reference to In re Pinney’s Estate, 282 N. Y. Supp. 680, in 
which two executors, one a trust company and the other an 
individual, were surcharged with the sum of $168,000 because 
of their failure to sell promptly a seat on the New York 
Stock Exchange which was the principal asset of the estate. 
In the will, the testator directed the executors to sell the stock 
exchange seat “as promptly as possible after my decease.” At 
the time of the testator’s death, June 27, 1929, the Stock Ex- 
change membership was worth $395,000. At the time of the 
executors’ accounting, September, 1982, the price had dropped 
to $185,000. In the meantime, the price had fluctuated, reach- 
ing a high of $480,000 in February, 1930. 

The court laid down the rule that in a case of this kind, 
where an executor is directed to dispose of certain assets 


NOTE —VFor similar decisions see Banking Law Journal Digest (Fourth 
Edition) §467. 
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promptly, he should take action within ninety days after his 
qualification as executor. Because of the failure of the execu- 
tors in this case to follow this rule, they were surcharged with 
the sum above named. A complete copy of the court’s opin- 
ion has been received since the publication of the account in 
the October Journal. This is what the court has to say with 
reference to the duties of executors in the matter of convert- 
ing estate assets into cash: 


Here there has been absolute disregard of the mandatory direc- 
tion of the testator. Is the resultant loss to be borne by the execu- 
tors or by the widow of deceased? 

Membership in the New York stock exchange is not transferable 
as of course by the holder. It is a privilege or right of which the 
value can be realized only in conformity with the rules of the ex- 
change itself. Until the realization of that value, this membership 
remained a wholly unproductive asset. Nothing could be done with 
it which would profit the estate. No one could be given a temporary 
right to use it. No income could be derived merely from its existence 
as an asset. The record shows that it was subject to abrupt and 
violent fluctuations in realizable value. Not only was the value 
attributable to it large in itself, but that value constituted practi- 
cally the entire estate of deceased. It could not be transferred to 
the widow who was intended by deceased to have its value. No one 
could do anything with it or about it except the authorized repre- 
sentatives of deceased’s estate, and they could do nothing with it but 
sell it. For every reason which should actuate a person of ordinary 
prudence, the asset was one which should have been realized upon as 
soon as the necessary steps could be taken for that purpose. Every day 
of needless retention of the asset was a gamble with the value that 
might be realized therefrom. Every day of such delay meant a loss of 
the income which such value, when reinvested, would have produced. 
Every day of delay was a direct violation of the lawful mandate in 
the will and was a violation of the fiduciary duty assumed by the 
representatives of the estate. 

During the period of temporary administration, deceased’s widow 
demanded that the seat be sold. To this demand the reply was made 
that sale by a temporary administrator was impossible. That reply 
was apparently based upon advice given to the fiduciary by its at- 
torneys. Such advice was erroneous and was given without inquiry 
at the office of the secretary of the stock exchange. Had such in- 
quiry been made, or had the authorities been searched (Matter of 
Grant, 182 App. Div. 739, 116 N. Y. S. 767, 1152), the error would 
not have been made. There was no reason why the corporate fidu- 
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ciary should not itself have made inquiry at the stock exchange, but 
it did not. 


The corporate temporary administrator was later appointed one 
of the executors. It cannot disclaim as executor the knowledge which 
it had acquired as temporary administrator. The same trust depart- 
ment and the same trust officer were in charge of the matter during 
the period of temporary administration and (at least for a consider- 
able time) during executorial administration. In such circumstances, 
the corporate executor is chargeable necessarily, as executor, with 
notice of the facts which came to its attention as temporary admin- 
istrator. Among those facts were the violent fluctuations in the value 
of this asset, the peculiar nature of it, the inability to realize any 
income from it until it was sold and the proceeds reinvested, and 
the desire of the beneficiary that it be sold. When this fiduciary 
qualified as executor, it was then charged with the knowledge that 
the testator had directed the immediate sale of the membership. In 
taking letters testatmentary, it assumed the affirmative duty to carry 
out the lawful mandates of the will. The individual executor, by 
qualifying as such, assumed the same duty. 


The lack of action in effecting a sale is predicated only upon 
erroneous advice so far as the period of temporary administration 
is concerned. That advice, while erroneous, explicitly informed the 
corporate fiduciary that an executor had full power to sell. Follow- 
ing the issuance of letters testatmentary, there is no explanation for 
the delay in making the sale except a willingness to gamble with the 
price of the membership. Every day that passed without action was 
a direct flouting of the mandate in the will; was a waste of assets of 
the estate; and put the estate principal at hazard. The effect of this 
flouting of the mandate of the testator, this gambling with the assets 
of the estate, and this delay in pursuing the course which ordinary 
business judgment would hold imperative, is that substantially all of 
the capital value in this estate has been lost. With it has been lost 
all of the income for a period of six years which, in ordinary course, 
and on a capital long realizable for this estate, would have amounted 
to more than $100,000. 

To the charge of mishandling of the estate made by the bene- 
ficiary, the executors pleaded estoppel and consent by her. Misman- 
agement is conceded. Loss is conceded. Violation of the mandate of 
the will is conceded. The only question here is whether or not these 
executors who have so failed in their duty may escape responsibility 
for the failure. 

Immediately following the executors’ qualification, they could 
have realized upon the membership, if they had sold it, a very large 
excess over the value of the membership at the date of death of the 
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deceased. Their handling of it then (if they can be said to have 
done anything affirmative at all) can be catalogued more accurately 
as an effort to get a particular price than as an effort to sell. They 
had no obligation to obtain a particular price. It was mandatory 
under the terms of the will that they should sell. Nothing excuses 
their failure to sell immediately upon qualification. Whatever as- 
certainment of modus operandi was required could have been learned 
before the probate decree was entered. They could have been ready to 
sell at once upon qualifying. They did not sell. Later, in the spring 
of 1930, when they had watched for months the gyrations of the 
market value of this asset which the will commanded them to sell, 
they still could have obtained a very substantial sum in excess of the 
appraised value of the membership at the date of death of deceased. 
They did not take this opoprtunity. Instead they tried to get 
$500,000 for the membership and made no effort to sell it at the 
market. 

The executors say that the widow of deceased insisted that they 
try to get the $500,000 and that they merely assented to her wish 
in that respect. Passing for the moment the question whether any 
such fact has been established, it is clearly proved that in the spring 
of 1930 the executors communicated with the beneficiary and asked 
her opinion as to a sale at the then market and that they then received 
her assent to a sale at $440,000 to $450,000. Having the duty to 
sell because of the terms of the will, having the duty to sell because 
(irrespective the will) common sense and ordinary business judgment 
dictated it, and having now the express assent of the beneficiary 
(whose wishes they assert they were following theretofore), the ex- 
ecutors did not sell, but did the extraordinary thing of removing the 
membership entirely from the market. Thereby they prevented a 
sale at a price which they knew the beneficiary had accepted. Further, 
they prevented a sale at the price at which they had listed the seat 
for sale during many previous weeks. 

The corporate executor says, in effect, that this withdrawal was 
the act of its coexecutor and it intimates that it must have been at 
the wish of the beneficiary, expressed to the coexecutor either by 
her personally or by this adviser of hers to whom reference has here- 
tofore been made. There is no support for this suggestion to be 
found in the record. If the corporate executor had made a further 
blunder of turning over to the individual executor every vestige of 
control of this valuable estate and had withdrawn from any contact 
with the estate, it cannot be excused for that reason. If by so doing 
it permitted its coexecutor to commit a grave blunder, it must suffer 
for his act. 
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PURCHASE IN GOOD FAITH OF STOLEN 
NEGOTIABLE BONDS 


Graham v. White-Phillips Co., United States Supreme Court, 56 Sup. 
Ct. Rep. 21 















A bond house which purchases stolen negotiable bonds from a 
listed dealer in good faith and at a fair price is entitled to retain the 
bonds as against the real owner even though the bond house pre- 
viously received a printed notice of the theft, which was sent out to 
bond dealers generally, but forgot about it and took no steps to 
avoid buying the bonds in the event of their being offered to it 
for sale. 

In order for the bond house to be liable in such a case it would 
have to appear, under § 56 of the Negotiable Instruments Law, that 
it had actual knowledge that the bonds were stolen or acted in 
bad faith. 


Bill of interpleader by the treasurer of Illinois against the White- 
Phillips Co., Ine., and Richey V. Graham. A decree for the last-named 
party was reversed [74 F. (2d) 417], and such party brings certiorari. 

Affirmed and remanded. 

Messrs. James J. Barbour, of Chicago, Ill., and W. Edgar Sampson, 
of Springfield, T1l., for petitioner. 

Messrs. Wm. L. Patton, of Springfield, Ill., and Harold A. Smith, 
of Chicago, Ill., for respondent. 

Mr. Justice McReynolds delivered the opinion of the Court. 

By an appropriate proceeding, the treasurer of Illinois sought an 
adjudication determining the ownership of eight $1,000 negotiable 
coupon bonds issued by the state. They were stolen from their lawful 
owner, petitioner Graham, August 30, 1930, and on September 22, 1930, 
were purchased for a fair price in the ordinary course of its business 
by respondent’s Chicago office from Connolly, listed dealer at St. Paul, 
Minn. No circumstances suggests conscious wrongdoing by the pur- 
chaser. 

Three days after the theft, petitioner caused the Foreman corpora- 
tion to send printed notices of it, with adequate descriptions of the 
bonds, to dealers throughout the country. 






















NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §568. 


10306 


THE BANKING LAW JOURNAL 1031 


Accepting the record upon the view most favorable to the petitioner, 
we may assume, as the Circuit Court of Appeals did, that the notice 
was received by respondent’s main office in Davenport, also at the 
Chicago branch, prior to the purchase; there was absence of ordinary 
eare upon the part of the Chicago branch in not making more elaborate 
provision for dissemination of the knowledge given by the notice; that 
respondent paid full value; at the time of the purchase it had no actual 
knowledge of the theft; it made no investigation to ascertain whether 
the bonds were stolen, other than to inquire concerning the status of 


the party offering them; the information given by the notice had been 
forgotten. 


The District Court declared, as conclusion of law: ‘‘The respondent, 
The White-Phillips Co., Ine., by reason of having actually received, 
prior to its purchase of the securities here involved, a notice that the 
same had been stolen as hereinabove set forth, did not, by the purchase 
of said bonds, become a holder thereof in due course, but that at such 
time the said respondent had knowledge of such facts that its action in 
taking such securities amounted to bad faith.’’ 

Decree went for petitioner here, which upon appeal, after a pains- 
taking review of the authorities, was reversed. The cause was re- 
manded for further proceedings. 

The Illinois Negotiable Instrument Act, §§52, 56 (Smith-Hurd 
Ann. St. Ill. ¢. 98, §§ 72, 76), provides: 


‘‘Holder in Due Course Defined. §52. A holder in due course is 
a holder who has taken the instrument under the following condi- 
tions: 


‘‘4. That at the time it was negotiated to him he had no notice of 
any infirmity in the instrument or defect in the title of the person 
negotiating it.’’ 

‘“Notice of Infirmity—What Constitutes. § 56. To constitute notice 
of an infirmity in the instrument or defect in the title of the person 
negotiating the same, the person to whom it is negotiated must have had 
actual knowledge of the infirmity or defect, or knowledge of such facts 
that his action in taking the instrument amounted to bad faith.’’ 


The court below rightly concluded that the narrow question is this: 
‘‘Did appellant have actual knowledge of the infirmity or defect, or 
knowledge of such facts that its action in taking the instrument 
amounted to bad faith?’’ It ruled that, as a purchaser of negotiable 
instruments in good faith, before maturity and for a valuable consid- 
eration, respondent should be protected against a charge of bad faith 
which has no fact support other than the receipt of a notice circulated 
generally among dealers which stated that certain bonds of a large 
issue had been stolen. 
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Petitioner insists that under the authoritative construction placed 
upon the Illinois Negotiable Instrument Law by her Supreme Court, 
since respondent had received information of the defective title, there 
was bad faith as matter of law, and no title passed. He strongly relies 
upon Northwestern National Bank v. Madison & Kedzie State Bank, 
242 Ill. App. 22, and the denial of certiorari therein. 

Under Burns Mortgage Co. v. Fried, 292 U. S. 487, 54 S. Ct. 813, 
78 L. Ed. 1380, 92 A. L. R. 1193, a definite construction of the Ne- 
gotiable Instrument Law by the State Supreme Court, binding upon 
the local tribunals, must be accepted by the federal courts. But we 
cannot think that the ruling and action in the Northwestern Bank 
Case amount to such a construction. That cause, decided by the Ap- 
pellate Court, First District, October, 1926, involved title to stolen 
bonds held by one claiming as a bona fide purchaser, after receipt of 
notice of the theft. The court there said: ‘‘The notice having been 
received by the proper agent of the bank to receive, open and acknowl- 
edge its mail in the line of his duties, we think the bank is estopped 
from claiming that it did not have actual knowledge of the defect in 
the title to the bonds it subsequently received.’’ The State Supreme 
Court denied an application for certiorari without more. The argu- 
ment is that this amounted to approval of the construction placed upon 
upon the statute by the Appellate Court. The point is not well taken. 

National Bank v. Uptown State Bank (1934) 273 Ill. App. 401, 
construed the statute differently, and made no reference to the earlier 
ease. We cannot know upon what ground certiorari was denied. The 
Illinois Supreme Court has declared that, ‘‘Whether one has notice of 
certain fact is question of fact and not of law,’’ Paine v. Sheridan 
Trust & Savings Bank, 342 Ill. 342, 348, 174 N. E. 368; also that 
denial of certiorari does not import approval of the reasons assigned 
by the lower court. People ex rel. v. Grant, 283 Ill. 391, 397, 119 
N. E. 344. 

The Appellate Courts in Illinois are inferior tribunals and a statute 
provided that their opinions ‘‘shall not be of binding authority in any 
cause or proceeding, other than in that in which they may be filed.’’ 
Illinois Constitution 1870, art. 6, § 11; Smith-Hurd Ann. St. Ill. e. 37, 
§ 41, Cahill’s Illinois Rev. Stats. 1933, ¢. 37, par. 49. 

No authoritative construction of the Negotiable Instrument Law of 
Illinois supports petitioner’s position. And the court below rightly 
undertook to determine for itself the meaning and effect of the perti- 
nent sections. 

As with other enactments, the Negotiable Instrument Law must be 
interpreted in view of the intended end—here, the free circulation of 
negotiable paper—and the meaning attributed by the courts to the 
language employed. 

In a contest over title to stolen negotiable bonds, the Supreme Court 
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of Michigan recently considered the Uniform Negotiable Instrument 
Law of that state. Merchants’ National Bank v. Detroit Trust Co. 
(1932) 258 Mich. 526-536, 537, 242 N. W. 739, 743, 85 A. L. R. 350. 
It held that one may purchase stolen negotiable bonds and acquire 
valid title as a holder in due course, although before the purchase, 
notice of the theft had come to him; but he may not willfully close his 
eyes to the notice, or resort to trick or artifice to avoid knowledge of its 
contents, or purposely forget it. He must act in good faith. Concern- 
ing Northwestern National Bank v. Madison & Kedzie State Bank, 
supra, it said: ‘‘As far as we have been able to determine, this case 
stands alone. It estops the purchaser from showing good faith at the 
time the bonds are acquired. It makes notice of theft conclusive evi- 
dence of mala fides. It overlooks the well-established rule that, though 
one has received actual notice, if by forgetfulness or negligence he does 
not have it in mind when he acquires the bonds, he may still be a good- 
faith purchaser. It has been said that the test is one of simple honesty 
and good faith.’’ It approved Lord v. Wilkinson, 56 Barb. (N. Y.) 
593, which rejected an instruction that, ‘‘The defendants once having 
had notice, are bound by it, although the notice may have been for- 
gotten,’’ and declared: ‘‘If the rule is well founded, that notice once 
given is good forever—that knowledge acquired when notice is given, 
is conclusive evidence of knowledge possessed when the notes were 
bought—then this charge is correct. But if the bona fides of the de- 
fendants must be judged of from their acts, purposes and knowledge 
as they existed upon the day of the purchase, then the notice served 
is only prima facie or presumptive evidence of mala fides, and may be 
rebutted by proof that the notice was lost, or its existence and contents 
forgotten.’’ 

The doctrine approved in Michigan should be accepted by the 
federal courts, in the absence of an authoritative ruling in the state 
whose laws apply. It accords with what this court said in Goodman 
v. Simonds, 20 How. 3438-365, 366, 367, 15 L. Ed. 934; Murray v. 
Lardner, 2 Wall. 110, 17 L. Ed. 857; Vermilye & Co. v. Adams Express 
Co., 21 Wall. 138-146, 22 L. Ed. 609; Shaw v. North Pennsylvania R. 
Co., 101 U. S. 557-564, 25 L. Ed. 892; and King v. Doane, 139 U. S. 166- 
173, 11 S. Ct. 465, 35 L. Ed. 84. Also with the view long enforced in 
England. Raphael v. Bank of England (1855) 33 Eng. Law & Eq. 
276; London Joint Stock Bank v. Simmons [1892], A. C. 219; Venables 
v. Baring Bros. & Co. (1892) 3 Ch. Div. 527. Likewise with the con- 
clusions of many state courts and writers of text-books, as is pointed 
out in Daniel on Negotiable Instruments (7th Ed. 1933) § 885 et seq., 
and the accompanying notes. 

The challenged judgment must be affirmed. The cause will be 
remanded to the District Court for further proceedings. 

Affirmed. 
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DIRECTORS PERSONALLY LIABLE TO 
DEPOSITOR 


Werner v. Crippen, N. Y. Supreme Court, Appellate Division, 282 
N. Y. Supp. 722 


A person who deposits money in a bank will be permitted to hold 
the directors personally liable for a loss sustained through the sub- 
sequent closing of the bank, if it appears that the directors knew 
that the bank was insolvent at the time of the deposit and still 
continued to receive deposits and further that the directors had per- 
mitted the bank to make personal loans to themselves in large 
amounts. 

in order to fasten liability upon the directors in such a case, it 
need not appear that the bank was hopelessly insolvent. 


Action by George A. Werner, as administrator, etc., of Andrew 
Werner, against Dean G. Crippen and others. From a judgment for 
plaintiff and orders for an extra allowance of costs and denying de- 
fendants’ motion for a new trial and striking certain defenses from 
amended answer, the defendants appeal. 

Judgment affirmed as modified, order denying motion for new trial 
affirmed, and order granting extra allowance of costs reversed on the 
facts, and motion denied. 

Paul Folger, of Rochester, for appellants. 

George J. Skivington, of Rochester, for respondent. 


CROSBY, J.—The defendants were directors of the State Bank of 
Commerce of Brockport, N. Y. On December 1, 1931, respondent’s 
‘intestate deposited $9,808.04 in the bank. On the evening of December 
15, 1931, the directors by resolution, requested the state superintendent 
of banks to take charge of the bank for the protection of depositors. On 
the morning of December 16, 1931, the superintendent took charge of 
the bank, which has been in the process of liquidation since that time, 
and all depositors, including the plaintiff, have been paid 55 per cent. 
of their deposits. Plaintiff has recovered a judgment against defend- 
ants, in fraud, for the balance of the amount of his intestate’s deposit. 
This judgment is based upon a jury’s findings, as follows: (1) That the 
bank was insolvent on December 1, 1931; (2) and (8) that all of the 
directors knew of such insolvency; and (4) that they all participated 
in keeping the bank open for the receipt of deposits on December 
1, 1931. 

These findings will support a judgment such as rendered here. 
Cassidy v. Uhlmann, 170 N. Y. 505, 63 N. E. 554. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §377. 





THE BANKING LAW JOURNAL 1035 


The only serious question is whether or not the evidence supports 
the findings. Appellants raise three questions of law which will first 
be briefly considered. 

Appellants complain of an order of the trial court striking out 
paragraphs 8 and 9 of the amended answer of all the defendants, ex- 
eepting the defendant Conley, which set up, as a defense to this action, 
the fact that plaintiff has filed his claim with the banking department 
and participated in the funds derived from the bank’s liquidation. 
We have already held in a previous appeal herein that the allegations 
contained in those paragraphs do not constitute a defense in this action. 
240 App. Div. 803, 266 N. Y. S. 994. 

Appellants also contend that it was error for the trial court to 
receive in evidence certain reports of the state bank examiner, on the 
ground that section 41 of the Banking Law provides that: ‘‘ All reports 
of examiners and special agents shall be confidential communications.’’ 
No authorities are cited in either brief on this question. We think that 
this provision was not intended to apply to a situation such as we have 
here, when one of the issues is the knowledge which the directors had 
of the bank’s insolvency. 

The third legal point raised by appellants is their claim that it was 
error for the trial court to permit the plaintiff to prove, and enlarge 
upon, the fact that the defendants, as directors of the bank, permitted 
the bank to make personal loans to themselves in large amounts, ag- 
gregating more than the capital stock of the bank. Plaintiff was pre- 
cluded from showing that, since the closing of the bank, judgments 
have been recovered against some of the directors, by the superin- 
tendent of banks, on the loans made to them, and that the judgments 
are uncollected. It would seem that, since the insolvency of the bank 
and knowledge of such insolvency on the part of the directors are the 
two issues in the case, considerable freedom should be permitted to 
inquire into loans permitted by the directors, especially such large 
loans made to the directors themselves. We do not find any error 
under this head. 

Coming, then, to the questions of fact, as to insolvency and knowl- 
edge of it on the part of the defendants: Was the bank insolvent on 
December 1, 1931? Both briefs use the following summary statement 
of the condition of the bank as a basis for testing this question: 


Assets 


Capital $100,000.00 
Surplus 25,000.00 
Profit and loss 41,729.82 
Reserve for contingencies 

Real estate reserve 


$196,729.82 
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Liabilities (loss from assets) 
Bond depreciation $176,522.50 
Loan depreciation 19,658.90 
Mortgage depreciation 2,100.00 
Real estate depreciation 3,100.00 


$201,381.40 


This is not the usual form of bank balance sheet, but the parties 
are agreed in using it. Appellants, in their brief, also admit that the 
foregoing summary statement, on its face, and without taking other 
facts into consideration, shows insolvency. 

Appellants contend that the small deficit of $4,651.58, indicated in 
the foregoing statement, does not show such ‘‘hopeless insolvency’’ as 
to preclude an honest belief, on the part of the defendants, that the 
bank would be able to work out of its temporary difficulties. Ap- 
pellants urge that ‘‘hopeless insolvency’’ or ‘‘irretrievable insolvency’’ 
and the directors’ knowledge of it are the tests of liability on the part 
of defendants, relying on such cases as Cassidy v. Uhlmann, 170 N. Y. 
505, 63 N. E. 554, and Cragie v. Hadley, 99 N. Y. 131, 1 N. E. 537, 
52 Am. Rep. 9. 

In those cases the issue of insolvency was not seriously involved. 
‘‘Hopeless insolvency’? was assumed, and the cases dealt only with 
questions growing out of such insolvency. We do not understand that 
those cases lay down the rule that a bank must be hopelessly insolvent 
before the directors are put to the duty of declining to receive further 
deposits. A situation could never become so serious that men would not 
hope against hope that something would happen to afford relief. 
Section 295 of the Penal Law, which makes it a crime for any officer 
of an insolvent bank, knowing of its insolvency, to receive deposits, 
says nothing about ‘‘hopeless insolvency.’’ 

And it is also true that the liability of defendants does not depend 
upon an actual intent to cheat or defraud the plaintiff. Nathan v. 
Uhlmann, 101 App. Div. 388, 92 N. Y. S. 13, affirmed 184 N. Y. 606, 
77 N. E. 1192. 

It is sufficient if plaintiff has shown that the bank was insolvent 
on December 1, 1931, and that defendants had knowledge of such in- 
solvency. Appellants contend that insolvency is not shown, since the 
preponderance of liabilities over assets of only $4,651.58, as shown 
by the foregoing summary statement, is more than overcome by the 
$25,000 of assets described in Exhibit 26. The circumstances of the 
genesis of that fund are as follows: Following an examination of the 
bank on August 5, 1931, the superintendent of banks of the state of 
New York determined that there was an impairment of capital to the 
extent of $15,999.90. With the approval of the superintendent of 
banks, nine of the fourteen defendants entered into an agreement (Ex- 





THE BANKING LAW JOURNAL 1037 


hibit 26) with the bank, dated August 15, 1931, in pursuance of which 
they deposited in the Central Trust Company of Rochester cash and 
securities aggregating $25,000 to secure depositors against loss. But, 
according to this agreement, this fund was to serve as security to de- 
positors only ‘‘until the securities of the State Bank of Commerce of 
Brockport, New York, have appreciated sufficiently in the opinion of 
the New York State Banking Department to protect depositors,’’ and 
that the actual use of the $25,000 fund for the benefit of depositors 
was only to be made ‘‘in case of a possible liquidation of the State Bank 
of Commerce of Brockport, New York.”’ 

The $25,000 did not appear in the bank’s statement, and was not 
available for the payment of the creditors of the bank as a going con- 
cern. The trial court charged the jury ‘‘that the $25,000 deposit with 
the Central Trust Company in the month of August, 1931, by the di- 
rectors should be regarded as an asset of the State Bank of Commerce.”’ 
Even if the correctness of that charge be assumed, we think that the 
jury could find, on this record, that the bank was insolvent. The trial 
court charged, and we think it is true, that, in the case of a banking 
corporation, solvency requires not only that the bank have assets equal 
to liabilities, but that it should be able to pay its obligations as they 
come due in the usual and ordinary course of banking business. Ferry 
v. Bank of Central New York, 15 How. Prac. 445; Corpus Juris, vol. 
7, p. 727; Cronkleton v. Ebmeier (C. C. A.) 39 F.(2d) 748; Higgins 
v. Worthington, 12 App. Div. 361, 42 N. Y. S. 737; Oakley v. Presi- 
dent, ete., of Patterson Bank, 2 N. J. Eq. 173; Federal Reserve Bank 
of San Francisco v. Idaho Grimm Alfalfa Seed Grower’s Ass’n (C. C. 
A.) 8 F.(2d) 922; Roberts v. Hill (‘C. C.) 24 F. 571; State v. Myers, 
54 Kan. 206, 38 P. 296; Commonwealth v. Tradesmen’s Trust Co. of 
Philadelphia, 237 Pa. 316, 85 A. 363; State v. Childers, 202 Iowa, 1377, 
212 N. W. 63; State v. Hightower, 187 N. C. 300, 121 S. E. 616; Park 
v. First National Bank of Blakely, 23 Ga. App. 167, 97 S. E. 888; 
Collman v. State, 161 Ark. 351, 256 S. W. 357; Wilkin v. State, 121 
Ark. 219, 180 S. W. 512; Steele v. Allen, Commissioner of Banks, 240 
Mass. 394, 184 N. E. 401, 20 A. L. R. 1203; Sanders v. Owens (Mo. 
App.) 47 8.W.(2d) 182; Sturdivant v. State, 25 Ala. App. 148, 142 
So. 116; State v. Rodman, 57 N. D. 230, 221 N. W. 25; Denny v. 
Thompson, 236 Ky. 714, 33 8.W.(2d) 670; Florida Bank & Trust Co. 
v. Yaffey, 102 Fla. 723, 186 So. 399. 

Between January 1 and December 1, 1931, this bank had suffered 
a steady withdrawal of its deposits, to meet which it had borrowed of 
other banks over $200,000, for which it had pledged nearly every quick 
asset which it owned. And among its notes were those given to the 
bank by the directors themselves, and aggregating more than the en- 
tire capital stock of the bank. The jury might well find that the bank, 
on December 1, 1931, had reached a state where it could not meet the 
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demands that were likely to be made upon it in the usual and ordinary 
course of banking business, and was therefore insolvent. 

The judgment should be modified on the facts by striking out the 
extra allowance of costs, and, as modified, together with the order 
denying motion for a new trial, affirmed, with costs to the respondent. 
The order granting an extra allowance of costs should be reversed on 
the facts and motion denied. 

Judgment modified on the facts by striking out the additional allow- 
ance for costs, and, as modified, together with the order denying a mo- 
tion for a new trial, affirmed, with costs to the respondent. Order 
granting an additional allowance reversed on the facts and motion de- 
nied. All coneur. (The judgment awards damages against directors 
of bank accepting deposits when bank was insolvent. One order denies 
a new trial on the minutes. The second order grants an additional 
allowance of costs.) 


RIGHTS OF HOLDER IN DUE COURSE 


Reardon v. Murdock, Supreme Judicial Court of Massachusetts, 198 
N. E. Rep. 268 


Where a person signs a note in blank as maker and delivers it 
to a person for the purpose of raising money for the maker and the 
latter fills out the note and negotiates it to a third person, using the 
proceeds for himself, such third person will be permitted to enforce 
the note against both the maker and the indorser. 

In this case it appeared that the defendant, Murdock, signed a 
note in blank and delivered it to the defendant, Coakley, for the 
purpose of having Coakley raise the sum of $25,000 for Murdock. 
Coakley filled out the note for $50,000 and indorsed it to Crowley, 
receiving the face amount which he did not turn over to Murdock 
but used himself. It was held that Crowley’s personal representa- 
tive, Crowley having died in the meantime, could enforce the note 
against both Murdock as maker and Coakley as indorser. 

It was held to be no defense for Coakley, the indorser, to say 
that the note was delivered to Crowley under an agreement that 
it should be repaid only from ‘‘ proceeds from Florida transactions 
which proceeds never accrued.’’ A promissory note speaks for it- 
self and its specific terms cannot be varied by the introduction of 
oral testimony as to some agreement contrary to the provisions of 
the note. 


Action of contract by Francis D. Reardon against Charles L. Mur- 
dock and another. A verdict was returned for the plaintiff in the sum 
of $77,433.33, and the defendants bring exceptions. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §588. 
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Exceptions overruled. 

R. H. Field, C. C. McCarthy, and H. P. Moulton, all of Boston, for 
plaintiff. 

J. Wentworth, of Boston, for defendant Murdock. 

W. H. Lewis, of Boston, for defendant Coakley. 


QUA, J.—This action is brought on a promissory note for $50,000, 
dated September 22, 1925, signed by the defendant Murdock as maker, 
payable in six months after date to the order of the defendant Coakley, 
and indorsed by Coakley. After verdicts for the plaintiff, the case is 
here on exceptions by each defendant. 

Murdock had signed the note as maker while it was still a blank 
form and had left it with Coakley for the purpose, as Murdock con- 
tends and as Coakley admits, of enabling Coakley to raise the sum of 
$25,000 for Murdock’s benefit. Coakley filled out the note by insert- 
ing the dates and the amount of $50,000 and his own name as payee, 
indorsed it and delivered it to one Crowley, since deceased, from whom 
he received $50,000 which he did not turn over to Murdock. The plain- 
tiff is not a holder in due course, but holds the note only for the pur- 
pose of bringing this suit. The case was therefore tried without ob- 
jection on the theory that the rights of the parties are to be determined 
as if the action had been brought by Crowley. 

We first consider Murdock’s exceptions. His defence, as stated in 
his brief, was that Coakley had no authority to complete and deliver 
the note and that Crowley was not a holder in due course, but had 
notice of Coakley’s lack of authority and gave no value for the in- 
strument. G. L. (Ter. Ed.) ¢. 107, §§ 36, 38, 47, 51 and 75. 

There was no error in excluding questions to Coakley and to Mur- 
dock intended to show that Coakley did not inform Murdock that he 
had given the note to Crowley and that Murdock did not know of it 
until 1930. The time when Murdock learned of the note was not in 
itself an issue in the case. Coakley had already testified that he did 
not communicate to Murdock that he had given the note to Crowley, 
and both Coakley and Murdock testified fully as to the purpose for 
which Murdock had given the blank note to Coakley, and hence as to 
Coakley’s authority with reference to it. 

The judge struck out an answer given by Coakley while testifying 
as a witness to the effect that Crowley told Coakley shortly before Coak- 
ley gave the note to Crowley that Crowley was anxious to help him in 
an affair in Florida and could let him have $50,000, saying ‘‘I will be 
glad to give it to you. I don’t want to go into the business... for 
profit, but when you make your million, give me my money back.’’ 
Murdock argues that this was evidence that Crowley intended to make 
a present to Coakley of the $50,000 in spite of the fact that the note 
for the same amount was offered by Coakley to Crowley and accepted 
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by him after this talk and before the money was paid over. We at- 
tach little importance to the use of the word ‘‘give’’ in this connection. 
It might as well have been used in the broad sense of handing over or 
transferring as in the narrower sense of making a gift. The words 
‘‘ive me my money back’’ are inconsistent with the idea of an abso- 
lute gift, whatever may have been meant by ‘‘when you make your 
million.’’ We think it very doubtful whether this evidence had any 
probative value at all. If it had, its force was so slight that striking 
it out could not have affected the verdict in view of the other evidence. 
It is incredible that there was no relation whatever of mutual exchange 
between the note and the money. 

Turning now to Coakley’s exceptions, if we assume that Coakley 
made a proper motion for a directed verdict as required by Rule 71 
of the Superior Court (1932), on the ground that no demand had been 
made on the maker and no notice of dishonor had been given to Coak- 
ley as indorser, there was no error in denying the motion. There was 
evidence from which the jury could find both that before the due date 
Coakley had indicated to Crowley that he himself was going to pay the 
note after it came due and that after the due date Coakley thanked 
Crowley for not presenting the note and promised to pay it. From 
this the jury could find a waiver of presentment and notice. Gove v. 
Vining, 7 Mete. 212, 39 Am. Dee. 770; Kent v. Warner, 12 Allen, 561; 
Harrison v. Bailey, 99 Mass. 620, 97 Am. Dec. 63; Hobbs v. Straine, 
149 Mass. 212, 21 N. E. 365; Glidden v. Chamberlin, 167 Mass. 486, 
46 N. E. 103, 57 Am. St. Rep. 479. 

Coakley’s next defence, as set forth in his answer, was that the 
note was delivered to the payee under an agreement that it should be 
enforceable only against ‘‘profits from Florida transactions which 
profits never accrued.’’ He is bound by his answer, and cannot now 
eontend that there was an agreement different from or broader than 
that alleged. Clearly an agreement of this sort would vary the ex- 
press terms of Coakley’s promise to pay arising from his indorsement, 
and oral evidence of it would be incompetent. Trahant v. Perry, 253 
Mass. 486, 149 N. E. 149; Starks v. O’Hara, 266 Mass. 310, 165 N. E. 
127, and eases cited. 

The evidence outlined in Coakley’s offer of proof which was ex- 
cluded was that character. Crowley is alleged to have said that he 
wanted the note only to show to his wife; that he did not want her to 
know that it was ‘‘only a memorandum between us’’ and that Coakley 
was to pay it only if he made ‘‘his million down in Florida’’; that the 
transaction was one of friendship to be kept separate from business; 
that ‘‘ When, as, and if you get money from Florida you pay that, and 
until you get it I don’t want it and won’t take it.’’ The suggestion 
is now made that this evidence could have been found to show that 
the note was never intended to take effect at all as a legal instrument 
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creating rights, but was understood to be a mere sham or ‘‘jest’’ to be 
used only to show to Mrs. Crowley. This contention is not open to 
Coakley under his answer. If it were open, we think the evidence 
offered would not support a finding that the note was an absolute 
nullity. At least it was to be the basis of a liability to repay the $50,- 
000, if Coakley got ‘‘money from Florida.’’ Giving the evidence offered 
its fullest effect, it would not destroy the instrument, but would only 
tend to vary it. Coakley’s letters contained in the offer were self- 
serving statements and were excluded rightly. 

There was no error in excluding the question which Coakley pro- 
posed to ask of the witness Egan as to whether Crowley, since deceased, 
told Egan that Crowley ‘‘would have to borrow money’’ and the reason 
why. If it be assumed that such a statement is the kind of declaration 
of a deceased person which the court may admit under G. L. (Ter. 
Ed.) ¢. 233, § 65, there is nothing to show that the judge found the 
preliminary facts necessary to make it competent. Rothwell v. First 
National Bank of Boston, 286 Mass. 417, 420, 190 N. E. 812. In any 
event, the bearing of the question upon any issue which Coakley could 
properly raise was so remote that its exclusion was not error. 

We have considered all exceptions that have been argued. 

Exceptions of defendant Murdock overruled. 

Exceptions of defendant Coakley overruled. 


HOLDER OF BALANCE CHECK ENTITLED TO 
PREFERENCE IN ASSETS OF 
CLOSED BANK 


Toledo Trust Company v. Fulton, Court of Appeals of Ohio, 198 N. E. 
Rep. 290 


A trust company, being holder in due course of a check, pre- 
sented it to the drawee bank and received for it a ‘‘balance check.’’ 
The drawee bank failed before the balance check could be collected. 
It was held that the trust company was a preferred creditor of the 
closed bank under section 712 of the Ohio General Code. 

‘‘Balance checks,’’ according to a local custom in Toledo, Ohio, 
are issued by banks only to other financial institutions and are is- 
sued only for the purpose of paying items drawn up the issuing 
bank which are presented directly to the latter for payment, when 
received by the presentng bank too late to be included in the clear- 
ing house transactiions of that day. 








NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §149. 
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Proceedings by the Toledo Trust Company against Ira J. Fulton, 
State Superintendent of Banks, in charge of the Ohio Savings Bank & 
Trust Company. From a decree for plaintiff, defendant appeals.— 


[Editorial Statement. ] 
Decree for plaintiff. 
Logan & Dougherty, of Toledo, for plaintiff. 
John W. Bricker, Atty. Gen., and Brown and Sanger and 8. M. 


Douglas, all of Toledo, for defendant. 


OVERMYER, J.—This case was submitted to this court on appeal 
from a decree in favor of the Toledo Trust Company, plaintiff in the 
court of common pleas, where the case was submitted on an agreed 
statement of facts, which also constitutes the evidence in this court. 
These agreed facts, briefly, are as follows: 

In July, 1931, the Spicer Manufacturing Corporation of Toledo 
drew and issued a check for $1,710.55 on the Ohio Savings Bank & 
Trust Company, and forwarded the same to the payee in England. 
The payee banked the check, and it came through various banks to the 
Federal Reserve Bank at Cleveland, Ohio, and by said bank was nego- 
tiated and transferred to the Toledo Trust Company, the plaintiff 
herein. The check reached plaintiff on August 15, 1931, and on that 
day plaintiff paid said Federal Reserve Bank the face of the check, 
and thereby became the owner of it in due course. 

On August 15, 1931, the plaintiff presented the check to the Ohio 
Savings Bank & Trust Company, upon which it had been drawn, at 
its banking house in Toledo, and said Ohio Savings Bank & Trust 
Company accepted the check and charged the amount thereof to the 
account of the Spicer Manufacturing Company in that bank, which 
account was then more than sufficient to cover the same, and on the 
same day, for the purpose of paying said Spicer Manufacturing Com- 
pany check, the bank issued and delivered to plaintiff, the Toledo Trust 
Company, a written order known as a ‘“‘balance check,’’ signed by 
the teller, representing the face of the Spicer Manufacturing Company 
check, which written order or ‘‘balance check’’ was accepted by the 
plaintiff. The plaintiff was unable to present said written order or 
‘*balance check’’ to the Clearing House Association of Toledo on the 
15th; it being Saturday and the hours of business of said Clearing 
House Association having expired. 

On Monday, August 17, 1931, the Ohio Savings Bank & Trust Com- 
pany had been closed by order of its board of directors, and was in 
charge of Ira J. Fulton, state superintendent of banks, and on that 
date the plaintiff presented said written order or ‘‘balance check’’ to 
the superintendent of banks in charge of the Ohio Savings Bank & 
Trust Company, and demanded payment, which was refused. The 
Toledo Trust Company, plaintiff herein, has never been paid the amount 
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of said Spicer Company check, and claims a preference by virtue of 
the provisions of section 712, General Code. 

It appears also from the agreed statement of facts that the writ- 
ten orders known as ‘‘balance checks’’ were used by the banks of the 
city of Toledo; were issued only to other financial institutions; were 
ordinarily issued only for the purpose of paying items drawn upon 
the issuing bank; and were presented directly to the issuing bank for 
payment when received by the presenting bank too late to be included 
in the Clearing House transactions of that day. It appears also that 
at all times herein referred to the Ohio Savings Bank & Trust Com- 
pany maintained an account known as a ‘‘balance check account,’’ to 
which account was credited an amount equal to each ‘‘balance check’’ 
issued by it, which account was debited with the amount of its ‘‘ balance 
checks’’ paid by it, and that said ‘‘balance checks’’ were used as a 
matter of convenience in transacting business between banks and to 
avoid the necessity of exchanging currency with other banks. 

Section 712, General Code, provides as follows: ‘‘In any case 
where any bank incorporated under the laws of this state or any un- 
incorporated bank doing business in this state, shall have presented 
to it for collection and payment a check drawn by a depositor in such 
bank or unincorporated bank who at the time of the presentation 
thereof for collection and payment has on deposit a sum equal to the 
amount of such check, if such bank or incorporated bank shall charge 
to the account of such depositor the amount of such check but shall 
thereafter be closed for business by the superintendent of banks of 
Ohio or by action of its board of directors or by any other proper legal 
action before payment shall have been made of such check, the charging 
of such check to such depositor’s account shall constitute an appropria- 
tion by such bank or unincorporated bank of the assets of such bank 
or unincorporated bank to the payment thereof and shall impress such 
assets with a trust in behalf of the owner of such check and entitle such 
owner to payment thereof upon liquidation of the assets of such failed 
bank as a preferred claim.’’ 

The question presented to us is, therefore, whether the transaction 
here involved comes within the provisions of the foregoing section; 
that is, did the Ohio bank close before payment was made of the 
Spicer Manufacturing Company check? This question can be answer- 
ered only by determining whether the issuance of the so-called ‘‘bal- 
ance check’’ constituted a payment under the statute. If the answer 
is in the affirmative, that is, that said bank closed before payment of 
the Spicer Company check, then by virtue of said section the charging 
of such check to the depositor’s account constituted an appropriation 
the moment the charge was made to the depositor’s account of suffi- 
cient money of the assets of the bank to pay such check, and makes it 
a preference. 
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Outside of Ohio we find but few jurisdictions in which, by specific 
statutes such as we have in sections 711 to 714, General Code, provi- 
sion is made defining the rights of parties in interest in the process of 
the collection and payment of checks. We do find, however, that the 
problem has been dealt with by the courts in most jurisdictions, and 
that two methods of approaching its solution have been evolved. In 
one group, paper issued by the collecting bank, such as the Ohio bank 
in this case, to the payee or holder of the check for its proceeds col- 
lected by such bank, gives rise to the relationship of debtor and creditor 
between the bank and the holder of the check collected. The expressed 
reasoning of this method is that the assets of the collecting bank are 
not augmented by the operation of charging its depositor’s account 
with the check and then issuing its own paper, either cashier’s check or 
draft, to the owner; and therefore the owner of the check only takes 
the place of the drawer of the check who was but a creditor of the 
bank. 

The other group of jurisdictions seeks to make the position of the 
holder of the check more secure, thereby to encourage the freer use of 
commercial paper. This is accomplished by treating the collecting 
bank, the Ohio bank here, as the agent for the owner of the check, and 
when the check has been received by the collecting bank and charged 
to its depositor’s account, a trust is impressed upon the proceeds of 
the check as long as they remain a part of the general assets of the 
bank. The reasoning of this group of courts is that when the de- 
positor’s account has been charged with the amount of the check, the 
proceeds become a part of the general assets of the bank, which are 
thereby augmented by such operation. To accomplish this purpose of 
greater security to the check owner the trust thus impressed continues 
until the proceeds are actually withdrawn, even though a cashier’s 
check or a draft is issued by the collecting bank to the owner of the 
check or his agent. A typical and well-reasoned statement of the trust 
relationship view is found in Skinner v. Porter, Com’r of Finance, 
45 Idaho, 530, 263 P. 993, 73 A. L. R. 59, by which it is pointed out 
that an attempted payment of a check by a ecashier’s check upon the 
collecting bank does not impair the trust. 

The cases in which these two different processes of treating this 
kind of a situation are collected are to be found in the annotations in 
24 A. L. R. 1152; 42 A. L. R. 754; 47 A. L. R. 761; 73 A. L. R. 66, and 
77 A. L. R. 473. 

From an examination of these decisions it is manifest that the 
purpose of the Ohio Legislature when it enacted sections 711 to 714, 
General Code, was to place Ohio definitely in the latter mentioned 
group of jurisdictions, and thereby afford greater security and free- 
dom in the use of checks in commercial transactions. Such is the enact- 
ing clause of the legislation, 112 Ohio Laws, 238 (1927), which reads: 
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‘‘To expedite and simplify the payment of checks and to provide for 
return of unpaid checks drawn on closed banks.”’ 

This is recognized by the Supreme Court in Fulton, Supt. of Banks, 
v. B. R. Baker-Toledo Co., 128 Ohio St. 226, on page 234, 190 N. E. 
459, on page 463, 93 A. L. R. 933, especially by the comments of Judge 
Allen. 

In our opinion the term ‘‘collection and payment,’’ as used in the 
statute, applied here means collection from and payment by the Spicer 
Manufacturing Company of its check. To accomplish this, the Ohio 
bank was, under the trust idea of the statute, the agent for the owner 
of the check, the plaintiff, the Toledo Trust Company. That the owner, 
the Toledo Trust Company, was an indorsee of the check instead of the 
payee does not change the relationship of the parties in interest. The 
trust company stood in the shoes of the payee, and it was a stranger 
to the debtor-creditor relationship between the Ohio bank and the 
Spicer Company. In each of the following cases, Fulton, Supt. of 
Banks, v. B. R. Baker-Toledo Co., supra; Fulton, Supt. of Banks, v. 
Rundell, 128 Ohio St. 205, 190 N. E. 457; Fulton, Supt. of Banks, v. 
Schuky, 128 Ohio St. 147, 191 N. E. 3; Union Trust Co. of Dayton v. 
Republic Asphalt Paving Co., 128 Ohio St. 153, 191 N. E. 4, and 
Union Trust Co. of Dayton v. Simpson, 128 Ohio St. 154, 191 N. E. 4, 
the holder of the paper seeking preference was formerly a depositor 
and ereditor of the bank, and having changed his deposit into a draft, 
or cashier’s check to himself directly, or to another by whom it was 
turned back to him, sought to claim a preference, which was properly 
refused. That is not the case here. The trust company was an out- 
sider to the debtor and creditor relationship. In the above cases the 
depositor was trying to get in by the rear door when he had been re- 
fused admittance at the front door. 

This being true, the principle seems clear that a check, be it a 
cashier’s check, as in Skinner v. Porter, Com’r of Finance, supra, or a 
“*balanee check,’’ as here issued, was not intended as actual payment 
to the owner of the check, but only as conditional payment until actual 
payment had been accomplished. An examination of the trust line of 
decisions leads to the reasonable conclusion that actual payment was 
contemplated by section 712, General Code. Section 713, General Code, 
was intended to make it certain that when payment is attempted by the 
indirect method of a draft it shall not operate as such until actual 
payment has been accomplished. 

If this conclusion is not correct, section 712, General Code, is mean- 
ingless, as is contended by counsel for plaintiff. If actual payment is 
made in cash when presentment of the check is made, there is no occa- 
sion for the statute; if actual cash payment is not made, then almost 
any system of doing business would contemplate the giving to the 
owner of the check some paper as evidence of the amount due, which 
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would be received by the owner of the check or his agent. If accept- 
ance of such paper changed the holder of it into a creditor of the bank, 
as here claimed, again the statute would be meaningless and unneces- 
sary. That the paper issued was in the form of a check and negotiable 
does not change this situation. Were it merely a nonnegotiable letter 
of credit, the same argument could be made, that its receipt and ac- 
ceptance changed the relationship between the bank and the holder 
to that of debtor and creditor. We cannot believe that the Legislature 
did a vain and useless thing in enacting section 712, General Code. .. . 

It seems to us that the transaction here clearly comes within the 
provisions of the statute... . 

Decree for plaintiff. 


LIABILITY OF MINORS AS STOCKHOLDERS 





Lifsey v. Bullock, U. S. District Court, 11 Fed. Supp. 728 





A person who, in good faith, purchases shares of national bank 
stock in the names of his minor children at a time when the bank 
is solvent, using the children’s money in making the purchase, does 
not become the owner of the stock or subject to the statutory lia- 
bility. 


Suits by W. P. Lifsey, receiver, against W. B. Bullock, against E. E. 
Thomas, and against H. W. Winstead. 

Judgment in accordance with opinion. 

Robert P. Burns, of Roxboro, N. C., for plaintiff. 

William D. Merritt, of Roxboro, N. C., for defendants. 


HAYES, J.—These three cases are suits to recover stock assessments 
levied against the defendants as fathers of minor children and who 
purchased this stock directly from the bank with funds belonging to 
the minor children. 

The plaintiff states that these cases are covered by Early v. Richard- 
son, 280 U. 8S. 496, 50 S. Ct. 176, 74 L. Ed. 575, 69 A. L. R. 658, and 
Riley v. Bondi (C. C. A. 8) 64 F. (2d) 515. The opinion in the latter 
case states there is no essential difference between it and Early v. 
Richardson. In each of them the bank stock was actually purchased 
with the funds of the father and the stock accepted by him for the 
children. In the instant case it is agreed that the stock was purchased 
with funds belonging to the children and the stock issued to the children 
and that the fact of minority was known to the bank officials at the 
time of the transaction. Moreover, the stock was purchased when the 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) $1350. 
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bank was solvent and there is no suggestion of any effort to evade the 
stock assessment. Dividends on the stock were paid for years to these 
minor children. In these circumstances, if we hold the parents liable, 
we would extend the liability of the parents beyond the limits of these 
decisions. 

It is true Congress intended to fix the liability on the real owner 
of the bank stocks, but Revised Statutes, § 5152 (12 USCA § 66), 
exempts trustees and guardians from personal liability. Under the 
N. C. statutes (C. S. Supp. 1924, § 2151), the father is natural guardian 
for his minor children and is given power to create guardianship by 
deed or will. While this has to do with the custody of the child, the 
relationship is such between parent and child in this state that the 
father should not be regarded as a trespasser or a wrongdoer when he 
acts in good faith with his child’s money and makes purchases for its 
benefit. Since Congress manifested its intention not to bind personally 
a guardian or trustee acting in that capacity for the stock assessment, 
I am of the opinion that a father who purchases in good faith for his 
child directly from the National Bank its capital stock and pays for it 
with his child’s money does not thereby become the purchaser or owner 
of the stock individually, nor liable for the stock assessment especially 
when the bank officials know that the transaction is for the minor 
children and that the stock is purchased with the children’s money. 

It is not the purpose of the statute to hold one liable for the assess- 
ment who is not the owner of the stock. Fowler v. Gowing (C. C. 
A. 2) 165 F. 891; McNair v. Darragh (C. C. A. 8) 31 F. (2d) 906. 


ESTATE ASSETS AS SECURITY FOR LOAN TO 
EXECUTOR 





In re Levine’s Estate, N. Y. Surrogate’s Court, 282 N. Y. Supp. 769 





An executor delivered to a bank as collateral for personal loans, 
securities which belonged to the estate, the bank receiving the se- 
curities in good faith. Notes recited that the securities were de- 
posited as collateral for them and for all other liabilities of the 
maker. It was decided that the bank was entitled to hold the se- 
curities until its rights against the maker could be determined. 

It seems that the executor had also indorsed without authority 
a check payable to himself and his coexecutor and had deposited it 
to his individual credit in the bank. There was a question as to 
whether the bank might not be liable to the estate as a result of that 
transaction. The bank, therefore, was upheld in its contention that 


NOTH —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §588. 
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it had a right to retain the securities until the question as to such 
liability could be settled. 


Discovery proceeding by surviving executor, in the matter of the 
estate of Morry Levine, deceased. 

Proceeding dismissed. 

Walter D. Wile, of New York City, for petitioner Arthur Levine, 
as surviving executor. 

Paul E. Mead, of New York City (William A. Onderdonk, of New 
York City, of counsel), for Irving Trust Co., respondent. 

William J. McArthur, of New York City, for United States Fidelity 
& Guaranty Co., amicus curiae. 


DELEHANTY, S.—A deceased executor of this estate received on 
August 9, 1934, a check for $3,526.20 in settlement of an insurance 
policy on the life of deceased which was payable to his estate. The 
check was to the order of both executors as such. On the back the de- 
ceased executor indorsed without authority the name of his coexecutor 
and added his own with the description of the representative character 
of both in conformity with the face of the check. Thereupon he de- 
posited the check to his own credit in a bank. Next day the deceased 
executor procured from the same bank the first of a number of loans 
collateraled by negotiable securities delivered by this executor to the 
bank at the time the loans were procured by him. In each instance, 
the collateral so used was the property of the estate of deceased. It 
was in each instance used without authority. 

In this discovery proceeding, the surviving executor seeks to re- 
cover the negotiable securities so pledged with respondent by the de- 
ceased executor to secure the collateral loans mentioned. The answer 
interposed sets up the right of respondent to retain the securities be- 
cause of the advances made by it to the deceased executor. In the 
course of the hearing, proof was taken of the facts respecting the de- 
posit of the insurance check and the use of the proceeds by the deceased 
executor, and on the record the pleadings were conformed to the proof, 
so that there is now presented the question whether the respondent has 
the right to retain the securities, not only for its protection on the col- 
lateral loans, but also for any liability which may be established against 
it in connection with the insurance moneys. The collateral notes in 
each instance recite that the negotiable securities were deposited ‘‘as 
collateral security for the payment of this note and of any note or 
notes or other instrument or instruments given in extension or renewal 
thereof, as well as for the payment of any and all other liabilities of 
the undersigned, or of either of them, to the Trust Company due or to 
become due, direct or contingent, whether now existing or hereafter 
arising, and whether created directly or acquired by assignment or 
otherwise. ’’ 
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On the facts presented, it must be held that the respondent bank 
took the securities in good faith and for value and without notice of 
any infirmity in the title to the securities. In such circumstances, it 
became a holder in due course within the meaning of the Negotiable 
Instruments Law, and thenceforth held the bonds free from any defect 
of title of prior parties. Whatever doubt there might have been on 
the subject was resolved by the Court of Appeals in Gruntal v. United 
States Fidelity & Guaranty Co., 254 N. Y. 468, 173 N. E. 682, 73 
A. L. R. 1337. On the authority cited, it must be held that the bank 
had in respect of these bonds exactly the same position as if they were 
in truth owned outright by the depositing executor. On that premise 
the bonds may be held by the bank for any claim which it has against 
the depositor of the bonds provided the claim comes within the text 
of the collateral note. It is not possible to separate the terms of the 
collateral note and say that in respect of some of them the bank is 
entitled to hold the bonds, while in respect of others it is not so en- 
titled. 

The extent to which the respondent bank is liable by reason of the 
deposit of the insurance company’s check may be debatable. Bischoff 
v. Yorkville Bank, 218 N. Y. 106, 112 N. E. 759, L. R. A. 1916F, 
1059; Manufacturers’ Trust Co. v. United States Mortgage & Trust 
Co., 244 N. Y. 550, 155 N. E. 893; Clarke v. Public National Bank & 
Trust Co. of New York, 259 N. Y. 285, 181 N. E. 574. The possibility 
of the existence of a claim suffices in the present instance as basis for 
holding that the bonds may be retained by the respondent bank until 
the full extent of its liability is known. Accordingly, this discovery 
proceeding is dismissed without prejudice to the right of petitioner at 
an appropriate time to seek any surplus securities or the proceeds 
thereof remaining after the claims of respondent bank have been 
satisfied. 


On Reargument 


On this reargument, counsel urges that the rights of respondent 
bank are covered by section 53 of Negotiable Instruments Law, which 
says: ‘‘When lien on instrument constitutes holder for value. Where 
the holder has a lien on the instrument, arising either from contract 
or by implication of law, he is deemed a holder for value to the extent 
of his lien.”’ 

Even if this contention were admitted, the result here is not changed. 
The holder of the bonds has a lien arising from contract, i. e., the col- 
lateral note. That contract gives to the holder of the note the right 
to retain the collateral for the payment, not only of the amount loaned 
on the collateral, but also ‘‘of any and all other liabilities’’ of the 
maker of the note. As was said in the original memorandum, it is not 
possible to separate the terms of the collateral note and say that the 
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bank has a lien under part of the terms but no lieu under the remainder 
of the terms. 

There should be no misunderstanding of the extent of the original 
decision. It was limited solely to the question of right of possession 
of the bonds. It held that the summary delivery of them would not 
be directed while there existed a reasonable basis for holding the bonds 
until the complete determination of the bank’s rights in the bonds. 
No decision was made on what those rights are. 

The application for reargument is denied. 


PAYMENT OF CHECKS DRAWN BY BANKRUPT 


In re Retail Stores Delivery Corporation, U. S. District Court, '11 Fed. 
Supp. 658 


A bank, which honors checks against deposits by a bankrupt, in 
good faith and in the belief that the deposits represent new funds 
which are not a part of the bankrupt estate, will not be liable to 
the trustee in bankruptcy although the funds actually are assets of 
the bankrupt estate. In this case a bank accepted deposits of more 
than $7,000 from a corporation which it knew to be in bankruptcy. 
The bank believed that these were funds which did not constitute a 
part of the bankrupt estate and honored the bankrupt’s checks 
against the deposit. Most of the deposits represented loans made 
to the bankrupt and compensation for services received by the bank- 
rupt after the petition in bankruptcy had been filed. About $860, 
however, represented rebates on insurance policies which actually 
belonged to the bankrupt estate. It was held that the bank, having 
paid out the $860 in good faith and without knowledge that the 
money actually belonged to the bankrupt estate, was not liable 
to the trustee in bankruptcy. 


Turnover proceeding by the trustee in bankruptcy of the Retail 
Stores Delivery Corporation, bankrupt, against the National City Bank 
of New York. 

Order of referee refusing to grant the turnover order affirmed. 

Oppenheimer, Haiblum & Kupfer, of New York City (Eli S. Sil- 
berfeld, of New York City, of counsel), for trustee. 

Shearman & Sterling, of New York City (Carl A. Mead and Justus 
Sheffield, both of New York City, of counsel), for respondent Nat. 
City Bank of New York. 


GODDARD, D. J.—Judge Patterson found that all of the $7,226.29 
deposited by the bankrupt with the respondent bank after the filing of 


i 
NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Bdition) §1141. 
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the petition in bankruptcy and before adjudication, with the excep- 
tion of $1,330, was new money not belonging to the estate and came 
from loans obtained by the bankrupt and from compensation received 
for services performed by the bankrupt after petition filed. (D. C.) 
5 F. Supp. 892. He held that therefore this court had no jurisdiction 
over any part of the fund except possibly this $1,330, and referred 
the matter back to the referee to take further testimony and to report 
as to the source of this $1,330. The referee found that only $860.01 
of this $1,330 was money to which the bankrupt estate was entitled at 
the time petition filed. But the referee declined to grant a turnover 
order for this $860.01 on the ground that it was not actually in the 
possession of the bankrupt at the time of the filing of the petition. 
However, I think the fact that it was not actually in the possession of 
the bankrupt at that time makes no practical difference; it was part of 
the proceeds of rebates on insurance policies belonging to the bank- 
rupt estate, and when collected, formed part of that estate. See In 
re Times Square Auto Supply Co., 47 F.(2d) 210 (C. C. A. 2). 

As I see it, the question now to be decided is whether the bank has 
a defense on the merits to a turnover order. I think it has. Although 
the bank knew that a petition in bankruptcy had been filed, after it 
was filed the account on deposit with it was closed out and new de- 
posits amounting to $7,226.29 were made by the bankrupt, and the 
bank was not aware that any of this fund belonged to the bankrupt 
estate. No restraining order had been served upon it, nor was a re- 
ceiver in possession of the bankrupt estate. The bank received the de- 
posits and honored checks against them in its ordinary course of busi- 
ness. It is not elaimed that the bank received a preference, nor that 
this $860.01 went to make a preferential payment. The proof is that 
the business was carried on by the bankrupt after the filing of the peti- 
tion and that the greater part of the money deposited in the bank, 
after the filing of the petition, came from temporary loans obtained 
and used for the purpose of meeting pay rolls and other necessary dis- 
bursements in continuing the business, and there is no proof that all of 
the money withdrawn was not so used. 

While it is true that the proceeds of a check for about $1,500 were 
delivered by the bankrupt to some one connected with the bank to de- 
liver to that person’s wife to repay a loan she had made to bankrupt, 
the record indicates no lack of good faith on the part of the bank’s 
representative in cashing this check or at any time; it was paid in the 
ordinary course of business and under similar circumstances as the 
other checks drawn on this account had been paid. 

There are several cases holding that a bank is not liable when in 
good faith, in the ordinary course of business, it pays checks drawn 
by a concern against which, unknown to the bank, a petition in bank- 
ruptcy has been filed, with no restraining order outstanding and prior 
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to adjudication. In re Mertens, 144 F. 818 (C. C. A. 2); Citizens’ 
Union National Bank v. Johnson, 286 F. 527, 31 A. L. R. 255 (C. C. 
A. 6); In re Perpall, 271 F. 466 (C. C. A. 2); In re Fuller, 294 F. 71 
(C. C. A. 2); In re Zotti, 186 F. 84, Ann. Cas. 1914A, 240 (C. C. A. 
2); Stevens et al. v. Bank of Manhattan Trust Co., 11 F. Supp. 409, 
opinions of Judge Caffey, 10/19/31; 11/30/31; see, also, Collier on 
Bankruptcy (13th Ed.) p. 1639 et seq.; Remington on Bankruptcy §§ 
1390 and 1393. 

Most of these cases base the denial of a turnover order upon the 
ground that the bank in question was unaware that a petition in bank- 
ruptecy had been filed, and it was held that under such circumstances 
it would be equitable and impractical to make the bank refund to the 
trustee the amount of such checks paid by it; otherwise, a bank could 
never pay a check without first ascertaining whether a petition in 
bankruptcy had been filed against the one who drew the check. For 
similar reasons, it seems to me that a bank should not be held liable if, 
in the ordinary course of business and in good faith, it honors a check 
against funds which the bank does not and has no reason to know are 
part of a bankrupt estate. Funds on deposit with a bank at petition 
filed have a different status from funds which may be deposited with 
the bank later. As an instance of this, a bank does not have the right 
to set off against an indebtedness to it money deposited by a bankrupt 
after the petition in bankruptcy. Reed v. Barnett National Bank of 
Jacksonville, 250 F. 983 (0. C. A. 5). 

In the case at bar the bank recognized the right of the depositor of 
funds to withdraw them in the absence of notice to the contrary. The 
relationship of the depositor and the bank was that of debtor and 
creditor. The general obligation of the bank was to honor its depositor’s 
checks. Reed v. Mattapan, Deposit & Trust Co., 198 Mass. 306, 84 
N. E. 469; Central National Bank v. Insurance Co., 104 U. S. 54, 
26 L. Ed. 693. 

In eases cited above, where the court has refused to grant a turn- 
over order, the court has stressed the fact that the banks did not know 
that a petition in bankruptcy had been filed against the drawer of the 
check. But I think such payments, at least the one in the ease at bar, 
may be defended on another ground, for while the filing of the petition 
in bankruptcy is a caveat to all the world and in effect at attachment 
and injunction and the property is in custodia legis for jurisdictional 
purposes (Whitney v. Wenman, 198 U. S. 539, 25 S. Ct. 778, 49 L. Ed. 
1157), until adjudication the title of the bankrupt’s property remains 
in the bankrupt and a valid transfer can be made by him (Johnson v. 
Collier, 222 U. S. 538, 32 S. Ct. 104, 56 L. Ed. 306). 

The filing of an involuntary petition does not ipso facto take from 
an alleged bankrupt his domain over his property in the absence of re- 
straining orders of the appointment of a receiver, but any transfer by 
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him of the property may be invalidated except it be for full value in 
good faith and in the ordinary course of business. Unless the situa- 
tion is altered by the appointment of a receiver or by restraining 
order, the bankrupt’s property is held by him as trustee for creditors. 
See Collier on Bankruptcy (13th Ed.) p. 1637, and cases cited. 

In Re Zotti, 186 F. 84, Ann. Cas. 1914A, 240 (C. C. A. 2) it was 
stated that the Bankruptcy Act does not provide that all transfers made 
by a bankrupt subsequent to the filing, of the petition and prior to ad- 
judication are void; and that such transfers may be voided by the 
trustee only if they constitute a preference. 

Counsel for the trustee seems to take the position that upon the 
filing of a petition in bankruptcy the alleged bankrupt is thereby in- 
eapacitated from continuing its business; that all are forbidden from 
transacting business with it; and that its affairs are completely sus- 
pended until a custodian, receiver, or trustee is appointed, or the peti- 
tion dismissed. I do not believe that the mere filing of a petition in 
bankruptcy imposes such drastic restrictions upon the operations of 
the alleged bankrupt. Other and adequate means for protecting the 
estate for the creditors, if necessary, are provided by the Bankruptcy 
Act (11 USCA). 

In the case at bar the bank received no preference. It was a transac- 
tion in the ordinary course of business. It merely returned to the 
bankrupt funds delivered to the bank thereby, of course, giving full 
present consideration. 

For the above reasons, I think the order of the referee refusing to 
grant a turnover order should be affirmed. 


CONTRACT OF GUARANTY 


Soape v. Citizens National Bank, Court of Civil Appeals of Texas, 
85 S. W. Rep. (2d) 936 


A closed bank held certain unmatured notes. The defendant 
signed a guaranty of pyament of the notes addressed to the closed 
bank, intending that the guaranty should be shown to the plaintiff 
bank so that the latter would purchase the notes along with the 
other assets of the closed bank and assume its liabilities. It was 
held that the subsequent purchase of the notes by the plaintiff bank 
was a sufficient consideration for the guaranty and that the defend- 
ant was liable thereon. 


Action by the Citizens National Bank of Henderson against H. E. 
Soape. Judgment for plaintiff, and defendant appeals. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §553. 
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Affirmed. 

Bryan, Suhr, Bering & Bell, of Houston, and Stone & Wells, of 
Henderson, for appellant. 

Brachfield & Wolfe, of Henderson, and McEntire, James & Clower. 
of Tyler, for appellee. 


ALEXANDER, J.—In December, 1929, Frank Soape executed and 
delivered to the Farmers & Merchants National Bank of Henderson, 
hereinafter referred to as the ‘‘old bank,’’ three notes aggregating 
$14,964.44, payable May 25, 1930. Before the maturity of these notes 
the bank was forced to suspend business as the result of financial dif- 
ficulties, and while it was in the hands of a receiver H. E. Soape, father 
of Frank Soape, executed and delivered to said received the following 
written agreement: 

‘*March 1, 1930. 
‘Warmers and Merchants National Bank, Henderson, Tex. 

‘‘For and in consideration of $1.00 (one dollar) I hereby guarantee 
and agree to pay on March 1, 1932, the indebtedness of Frank Soape 
to Farmers and Merchants National Bank, of Henderson, Texas, 


amounting to $14,964.44 (Fourteen thousand nine hundred sixty four 
dollars and forty four cents.) 


‘‘H. E. Soape.”’ 


Shortly thereafter the Citizens National Bank, appellee herein, was 
organized. This new bank took over the assets of the old bank, in- 
eluding the Frank Soape notes and the H. E. Soape guaranty, and as- 
sumed its liabilities. The new bank brought this suit against Frank 
Soape to recover on the notes and against H. E. Soape on the guar- 
anty. The case was submitted to the court without a jury, and re- 
sulted in judgment for plaintiff against both defendants. H. E. Soape 
alone appealed. 

H. E. Soape defended on the ground that the guaranty contract 
executed by him was without consideration. In this connection the 
plaintiff alleged that about the time of the execution of the guaranty 
contract, the receiver of the old bank and the citizens of Henderson 
were undertaking to bring about the organization of a new bank to 
take over the assets and assume the liabilities of the old bank; that the 
organization committee had rejected the Frank Soape notes as in- 
secure and unsuitable to be accepted as assets of the new bank, and 
that said receiver called upon said H. E. Soape to guarantee the pay- 
ment of the notes in question in order that said notes might thereby 
be rendered acceptable and the new bank caused to purchase them and 
to assume the liabilities of the old bank; that the said H. E. Soape then 
and there executed the guaranty contract for the purpose of inducing 
the new bank to purchase said notes and to assume the liabilities of 
the old bank; that at the time he executed the instrument in question 





THE BANKING LAW JOURNAL 1055 


he knew that the new bank was being organized and that said notes 
were to be and would be purchased by the new bank at their face value 
upon the strength of said guaranty; that thereafter the new bank was 
organized and it was caused to and did purchase said Frank Soape 
notes at their face value and it did assume the liabilities of the old 
bank in reliance on said guaranty contract; and that the defendant 
has known continuously since then that said new bank did purchase 
said notes in reliance on said guaranty contract. 

As before stated, the case was tried before the court without a jury. 
No findings of fact were requested or filed. Giving the evidence that 
construction most favorable to the judgment, we are of the opinion that 
it is sufficient to sustain the material allegations above set out. 

The first material question to be determined is whether or not the 
new bank had a right to accept the offer of guaranty as contained in 
the written instrument sued on. The instrument is addressed to the 
old bank and on its face appears to be personal to it. However, under 
the pleadings and evidence it appears that, although it is addressed to 
the old bank, the maker actually intended that it should be exhibited 
to the new bank for the purpose of inducing it to purchase the Frank 
Soape notes at their face value and to assume the liabilities of the old 
bank, and that it actually accomplished that purpose. 28 C. J. 940 
lays down the rule applicable to such facts as follows: 


‘‘A promise contained in a letter of credit written by persons who 
are to become the drawees of bills drawn under it, promising to accept 
such bills when drawn, which letter is addressed to the persons who are 
to be the drawers of the bill, but is designed to be exhibited for the 
purpose of: inducing persons to advance money on it and take the bills 
when drawn, is an available contract in favor of the persons to whom 
the letter of credit is shown and who advance money and take the 
bills on the faith thereof... .’’ 


Restatement of the Law of Contracts, § 54, under the head ‘‘ Who 
May Accept an Offer,’’ contains the following: 


‘*A revocable offer can be accepted only by or for the benefit of the 
person to whom it is made. 

‘‘a. The words ‘for the benefit of’ are inserted. to cover such con- 
tracts as are permitted by sec. 5 (2), namely those in which the offer- 
or’s promise to B is conditional on an act being done or a promise 
made by C in exchange for the offeror’s promise. C’s act or promise 
is an acceptance.’’ 


Since the promise of guaranty was made by H. E. Soape to the old 
bank for the purpose and with the intention that it should be exhibited 
to and acted on by the new bank, we are of the opinion that the new 
bank had a right to accept the offer of guaranty and to act thereon. 

The act of the new bank in purchasing the Frank Soape notes at 
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their face value and the obligation incurred by it in assuming the lia- 
bilities of the old bank in reliance on the guaranty constituted sufficient 
consideration for the promise contained in the guaranty, so as to create 
a binding contract as between the guarantor and the new bank. Gen- 
eral Motors Acceptance Corp. v. Holland (Mo. App.) 30 S.W.(2d) 
1087, par. 8; 10 Tex. Jur. 122. Since the new bank had a right to ac- 
cept the contract, and since there was sufficient consideration as be- 
tween it and H. E. Soape, it is not necessary for us to determine whether 
or not there was any consideration given by the old bank for the 
guaranty. 
The judgment of the trial court is affirmed. 


VALIDITY OF REORGANIZATION PLAN 


Basen v. Clinton Trust Co., Court of Errors and Appeals of New 
Jersey, 181 Atl. Rep. 67 


Where a bank is being reorganized under the New Jersey Act of 
April 13, 1933, and a depositor, pursuant to the reorganization plan, 
accepts 50 per cent. of his deposit in payment of his claim he will not 
be permitted thereafter to attack the validity of the reorganization 
plan and recover the balance of the deposit. 

The depositors in this case were the two executrices of a will. 
They had objected to the reorganization plan on the ground that 
the estate which they represented was itself in liquidation. It ap- 
peared, however, that they accepted the sum of $4,125.47, being one- 
half of the deposit originally made by their testator. It was held, 
as stated, that they were estopped from contesting the validity of 
the reorganization and from making any claim for the balance of 
the deposit. 


Action by Sarah F. Basen and another, executrices of the estate of 
Abraham Fishman, deceased, against the Clinton Trust Company. From 
a judgment (13 N. J. Mise. 252, 177 A. 675), for the plaintiffs, the de- 
fendant appeals. 

Judgment reversed. 

Burke, Sheridan & Hourigan, of Union City (Merritt Lane, of 
Newark, of counsel), for appellant. 

Grosman & Grosman, of Newark, for respondents. 


LLOYD, J.—In reviewing the proceedings in this case we find it 
necessary to deal only with the question of estoppel. 

The bank defendant was one of the large number of financial in- 
stitutions caught in the panic of March, 1933. The Trust Company, 
a member of the Federal Reserve System, was closed under the bank 
holiday order issued by the President on March 6th and was unable 
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to reopen its doors under the terms of an executive order of the Presi- 
dent subsequently made in pursuance of an act of Congress hastily 
passed to meet the emergency and prescribing conditions under which 
banking operations could be resumed. The company was later per- 
mitted to operate in a limited manner under restrictions imposed by 
the State Commissioner of Banking and Insurance. Thereafter the 
institution was reorganized and on May 7, 1934, was authorized to re- 
sume its banking business without restriction or limitation. 

In September, 1934, the plaintiffs below, as executrices of the estate 
of Abraham Fishman, brought an action against the bank as thus re- 
organized to recover the balance of a deposit which had been made by 
Fishman in his lifetime and prior to the closing of the bank. 

To the complaint in this action the bank filed an answer setting 
forth the foregoing facts and alleging that it was impossible for the 
bank at the time of closing to meet the demands of its depositors by 
the liquidation of its assets; that in the then condition of the market 
for securities, great loss would have ensued to its creditors should an 
attempt have been made to convert them into money; that in this situa- 
tion, the bank, by virtue of the act of the Legislature approved April 
12, 1933, was reorganized, and in such reorganization new moneys were 
brought into the treasury of the bank through the issuance of preferred 
stock; that of these new moneys the Reconstruction Finance Corpora- 
tion (a federal agency) contributed $250,000; that this fund enabled 
the bank to pay its depositors 50 per cent. of their deposits in cash 
(10 per cent. more than they would have received through liquidation) 
25 per cent. in class B preferred stock and 25 per cent. in participating 
certificates in securities not available as current assets of the bank; 
that the plan was approved by the Banking Commissioner after full 
notice to the creditors, including the plaintiffs and approved by the 
requisite number of stockholders, and the payment of cash to the 
plaintiffs as called for therein was made. 

To the plan the plaintiffs refused consent on the ground that the 
estate they represented was itself in liquidation. They, however, ac- 
cepted the fruits of the reorganization and received in cash the sum of 
$4,125.47, being one-half of the deposit originally made by the deceased 
depositor. 

By so doing, we think they were thereafter estopped from contest- 
ing the validity of the reorganization and from now repudiating the 
benefits derived thereunder. They were aware that large hitherto 
unavailable funds were coming into the institution of which they were 
receiving the benefit; they were aware that their fellow depositors were 
accepting the 50 per centum of their claims called for by the plan and 
securities of uncertain value as to the remainder, and that the bank 
was operating as a live organization and not going through the slow 
process of a forced liquidation with great loss to themselves. 
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The learned trial judge, deeming the foregoing statement of facts 
insufficient in law to prevent recovery by the plaintiffs, struck out the 
answer and ordered judgment for the plaintiffs. 

In this we think there was error. The doctrine of estoppel is 
peculiarly applicable to the present case. By permitting the plan to 
be adopted and carried into effect without objection and accepting the 
benefits of the enlarged fund created by the reorganization, it con- 
stituted acquiescence in the plan and its future operation and the plain- 
tiffs should not now be heard to contend to the contrary. Todd v. 
Exeter Land Co., 104 N. J. Eq. 431, 146 A. 303; Sun Dredging Co. v. 
Ottens, 84 N. J. Law, 740, 87 A. 1003. As succinctly stated in 21 
Corpus Juris, page 1206: ‘‘Where one having the right to accept or 
reject a transaction takes and retains benefits thereunder, he ratifies 
the transaction, is bound by it, and cannot avoid its obligation or effect 
by taking a position inconsistent therewith.’’ 

Though the estoppel in pais in this case may be properly denomi- 
nated an equitable estoppel, it is nevertheless available at law. Sun 
Dredging Co. v. Ottens, supra; Crawford v. Winterbottom, 88 N. J. 
Law, 588, 96 A. 497. 

It is unnecessary to enlarge upon the rule of law thus laid down. 


The judgment is reversed, and the answer reinstated to the end that the 
cause may proceed according to law. 
For affirmance: None. 


DEPOSIT PAYABLE TO EITHER OR SURVIVOR 


First National Bank & Trust Co. v. Green, Supreme Court of North 
Dakota, 262 N. W. Rep. 596 


Where money is deposited in a savings bank in the name of the 
depositor or his sister, payable to either or the survivor, the sister 
will be entitled to the deposit as against the brother’s estate upon 
the brother’s death even though the funds deposited all belonged 
orginally to the brother. 


Syllabus by the Court 
1. A completed gift inter vivos is a transfer of property made volun- 
tarily and without consideration, effective immediately, and irrevocably 
on an unconditional delivery, actual or symbolical, having regard to 
the circumstances and the nature of the property. 
2. The record is examined, and it is held, for reasons stated in the 
opinion, that under the circumstances as disclosed therein a deposit 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §401. 
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of money in a banking institution to the erédit of tae depositor ‘‘or’’ 
another, payable on the order of ‘either before or after the death of 
the other, constitutes a completed gift. hy thé. depositor, and on the 
death of either the survivor takes the whole of the deposit remaining 
at that time. 


Action by the First National Bank & Trust Company of Fargo, 
administrator of the estate of William John Carlisle, deceased, against 
Sarah Emeline Green, to recover money. From a judgment for de- 
fendant, plaintiff appeals. 

Affirmed. 

Lawrence, Murphy, Fuller & Powers and W. J. Kelly, all of Fargo, 
for appellant. 

Conmy, Young and Conmy, of Fargo, for respondent. 


NUESSLE, J.—This is an action to determine the ownership of a 
deposit in the Northwestern Mutual Savings & Loan Association. 

William J. Carlisle was a native of Canada. Many years ago he 
came to Fargo, where he resided until his death. He accumulated con- 
siderable property. He had a number of brothers and sisters. His 
wife died some time prior to December, 1931. He was old and sick 
and alone, so he arranged with the defendant Mrs. Green, one of his 
sisters, that she should come to Fargo and live with him until such 
time as he could make suitable disposition of his household effects, and 
then he would return with her to her home in Canada; there to pass 
the rest of his days. In accordance with this arrangement, Mrs. Green 
came to Fargo in December, 1931. Prior to the death of his wife, 
Mr. Carlisle and she had had a joint account (with right of survivor- 
ship) in the Northwestern Mutual Savings & Loan Association. On 
February 5, he took his sister Mrs. Green to the office of the associa- 
tion, drew out the balance that remained in the joint account that he 
and his wife had had, and redeposited it to the credit of William J. 
Carlisle or Sarah E. Green. At the same time he and Mrs. Green 
signed and filed the following statements which were printed on the 
signature card controlling the account required in such cases of de- 
positors and shareholders in the loan association, to wit: 


‘‘The undersigned hereby applies for membership in the Northwest- 
ern Mutual Savings and Loan Association and subscribes for Optional 
Payment Shares (Class ‘E’) subject to the by-laws, rules and regula- 
tions governing the same, and any alterations, additions or amend- 
ments thereto. 

‘‘We jointly and severally covenant with the Northwestern Mutual 
Savings and Loan Association, that either of the undersigned or sur- 
vivor thereof, may receipt for and accept payment for any or all 
shares standing in our name, and do hereby constitute and appoint 
(here follows the designation of attorneys in fact authorized to vote 
such stock). 
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‘‘We the undersigned do hereby assign and transfer, one to the 
other in joint tenancy, with the rigkt of survivorship, all Optional 
Payment Shares (Class ‘E’) of the Northwestern Mutual Savings and 
Loan Association, of Fargo, N. D., now or hereafter standing to our 
credit on the books of said association, together with all moneys now, 
or hereafter, deposited in said account, and each constitutes the other 
his or her attorney in fact to withdraw any share or any money de- 
posited in said account.”’ 


The ledger card made up by the bank from the deposit slip and the 
signature card read: ‘‘Joint owners, payable to either, before or after 
the death of the other.”’ 

Thereafter, and on the same day, Carlisle made a further deposit 
of $75 to such account. He received a passbook made out to himself 
and Mrs. Green, which he retained in his possession. He told Mrs. 
Green that he had made this deposit to their joint account and that she 
was to be the owner of it after his death. The treasurer of the associa- 
tion testified that he talked with Mr. Carlisle at the time this deposit 
was made; that the deposit was in a joint ownership account; that 
either Carlisle or Mrs. Green might draw the whole or any part 
thereof; and that on the death of either the survivor would have what- 
ever remained in the account. He further testified that Carlisle was 


fully conversant with the effect of what he was doing and intended to 
effectuate that identical thing. ‘‘It was absolutely a clear cut under- 
standing at Mr. Carlisle’s direction. The entire transaction was at his 


>? 


instruction.’’ Thereafter and on February 20, Carlisle died intestate. 
He had made no withdrawals from the account; neither had Mrs. 
Green. He had made no deposits after February 5, and Mrs. Green 
had never made any. And it may be that Mrs. Green did not know 
that she could draw on this deposit prior to his death. After his death, 
however, she deposited very substantial sums in the account and still 
later withdrew the whole of the deposit, both that which was deposited 
prior to Carlisle’s death and that which she had subsequently de- 
posited. 

The plaintiff is the administrator of the estate of Carlisle. Plain- 
tiff claims the money paid into the loan association is part of Carlisle’s 
estate and seeks to recover the amount thereof from Mrs. Green. 

It does not clearly appear from the record just what the effect 
of the transaction with the savings and loan association was. Ap- 
parently shares of some sort were subscribed for and possibly issued, 
but the record is silent regarding this matter except as appears from 
the card signed by Carlisle and Mrs. Green above set out. It does 
appear, however, that whatever the nature of the transaction with the 
association, the so-called depositors were entitled to interest at stated 
intervals and might withdraw the money deposited or paid in by them. 

There is a great diversity of holding in the cases respecting the 
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rights of the parties in whose names joint deposits in savings or other 
banks are made. This is particularly so as respects the rights of the 
party who contributes none of the money constituting. the deposit 
where the other party who does contribute dies. Some of the cases 
have held such deposits effective or ineffective as the case may be to 
constitute gifts causa mortis, gifts inter vivos, or as creating trusts; 
some have held them to constitute voluntary bestowments in joint ten- 
ancy ; some to be merely abortive attempts at testamentary disposition ; 
and some to be contractual arrangements for the eonvenience of the 
depositor without benefit to the other party. See Denigan v. San Fran- 
cisco Savings Union, 127 Cal. 142, 59 P. 390, 78 Am. St. Rep. 35; 
Erwin v. Felter, 283 Ill. 36, 119 N. E. 926, L. R. A. 1918E, 776; Kelly 
v. Beers, 194 N. Y. 49, 86 N. E. 980, 128 Am. St. Rep. 548; Deal’s 
Adm’r v. Merchants’ & Mechanics’ Sav. Bank of the City of Norfolk, 
120 Va. 297, 91S. E. 135, L. R. A. 1917C, 548; Moskowitz v. Marrow, 
251 N. Y. 380, 167 N. E. 506, 66 A. L. R. 870; Cleveland Trust Com- 
pany v. Scobie, 114 Ohio St. 241, 151 N. E. 373, 48 A. L. R. 182; Re 
Hodgson, 50 Ont. L. R. 531, 67 D. L. R. 252; and cases cited in the sev- 
eral notes. 

In the instant case the defendant contended, and the trial court so 
held, that it clearly appeared that when the deposit was made Carlisle 
intended to and did make a completed gift to Mrs. Green resulting in 
a joint tenancy within the terms of section 5262, C. L. 1913; that in- 
cident to this joint tenancy was the right of survivorship; that either 
Carlisle or Mrs. Green might have withdrawn any part or the whole 
of the deposit during the lifetime of both, and on the death of Car- 
lisle she, as survivor, took the whole. On the other hand, the plaintiff 
contends that there was no completed gift or trust by reason of the 
deposit; that title to the deposit never vested in Mrs. Green, so that 
on Carlisle’s death whatever remained in the joint account became a 
part of his estate. 

A completed gift inter vivos is a transfer of property made vol- 
untarily and without consideration effective immediately and irre- 
vocably on an unconditional delivery, actual or symbolical, having re- 
gard to the circumstances and the nature of the property. Article 3, 
chapter 48 of the Civil Code, sections 5538-5545, C. J. 1913; Arnegaard 
v. Arnegaard, 7 N. D. 475, 75 N. W. 797, 41 L. R. A. 258; Luther v. 
Hunter, 7 N. D. 544, 75 N. W. 916; O’Brien v. O’Brien, 19 N. D. 713, 
125 N. W. 307; Magoffin v. Watros, 45 N. D. 406, 178 N. W. 134; Rams- 
dell v. Warner, 48 N. D. 96, 183 N. W. 281; Reel v. Hansboro State 
Bank, 52 N. D. 182, 201 N. W. 861; Rosenau v. Merchants’ Nat. Bank, 
56 N. D. 123, 216 N. W. 335, 60 A. L. R. 1040; McGillivray v. First 
National Bank, 56 N. D. 152, 217 N. W. 150; Perry v. Erdelt, 59 N. D. 
741, 231 N. W. 888. The cases of Reel v. Hansboro State Bank, supra, 
and McGillivray v. First Nat. Bank, supra, are similar to the instant 
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case, in that both grew out of bank deposits. In the Reel Case, through 
oversight (the intention being to have the same made payable to Reel, 
the depositor retaining the right to the interest), a certificate of de- 
posit was made payable to the depositor, the decedent, and we held 
that three was no gift, but that a trust was established in Reel’s favor. 
In the McGillivray Case the decedent procured the issuance of cer- 
tain certificates of deposit payable to herself or Montague. These cer- 
tificates were, however, retained in her possession. We held that there 
was no completed gift, since she had at all times retained possession 
of the certificates and there was no evidence (other than that said 
certificates were made payable to herself or Montague) to establish that 
she intended to divest herself of the use or absolute control of the 
moneys deposited. But it seems to us that the deposit in the instant 
ease satisfies all the requirements necessary to constitute a gift inter 
vivos. There can be no question as to the intent of Carlisle when he 
entered into the transaction with the savings and loan association. He 
wished and intended to make the money deposited subject to the use 
and disposition of Mrs. Green equally with himself during the time 
that both of them lived, and in the event he should precede her in 
death that she, as survivor, should take all that might at that time re- 
main in the account. He transferred the money to the account under 
a contract with the association that it should be so held and so dis- 
posed of. The association then became the debtor of Carlisle and Mrs. 
Green subject to the terms of such contract. The right thus given to 
Mrs. Green to draw on the account was immediate, absolute, and ir- 
revocable. Though Carlisle might have withdrawn all of the account, 
she also might have done so. If he withdrew the account, the right 
might have been made worthless, but for what it was worth it was a 
completed gift. See, in this connection, Kennedy v. McMurray et al., 
169 Cal. 287, 146 P. 647, Ann. Cas. 1916D, 515; Reder v. Reder, 312 
Ill. 209, 143 N. E. 418; McLeod v. Hennepin County Sav. Bank, 145 
Minn. 299, 176 N. W. 987; In re Johnson’s Estate, 116 Neb. 686, 218 
N. W. 739; Burns v. Nolette, 83 N. H. 489, 144 A. 848, 67 A. L. R. 
1051; Kelly v. Beers, supra. 

The appellant cites and relies upon the cases of McGillivray v. First 
Nat. Bank, supra, and Denigan v. San Francisco Savings Union, supra. 
As we stated above, in the McGillivray Case there was nothing said or 
done by Mrs. Street which indicated any intention on her part to divest 
herself of the use or absolute control of the deposits other than could 
be inferred from the fact that the certificates were made payable to 
herself or Montague. And a reading of the Denigan Case discloses 
that the holding there was predicated upon the same lack of evidence 
of intention on the part of the depositor to divest herself of such use 
and control. The later California cases, Kennedy v. McMurray, supra, 
and Conneally v. San Francisco Savings & Loan Society, 70 Cal. App. 
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180, 232 P. 755, on the facts and by their reasoning support the posi- 
tion of the defendant in the instant case. The court in those cases re- 
fers to the Denigan Case and clearly distinguishes it on the facts. 
Since we hold that in the instant case there was a completed gift by 
Carlisle to Mrs. Green, it is immaterial as to whether a joint tenancy 
within the contemplation of the statute, section 5262, supra, was created 
by Carlisle when he made the deposit here involved. If there was a 
joint tenancy, there was a right of survivorship, whether that right 
was expressly declared or not. Such a right is incident to the status. 
But clearly there was an expressed intent on the part of Carlisle and 
of Mrs. Green that there should be a right of survivorship. And the 
contractual obligation assumed by the association was to this effect. 
Since this is so, whether the status of the parties created by the trans- 
action was that of joint tenancy or of tenancy in common (see section 
5264, C. L. 1913) is immaterial. There is no valid reason nor any 
rule of law that forbids the creation of the right of survivorship in 
tenants in common. See Burns v. Nolette, supra. Here, whether their 
relationship was that of joint tenants or of tenants in common, or 
merely that of parties to a contractual relation, to give effect to the 
right of survivorship is to carry out the declared purpose and intent 
of the parties pursuant to which they entered into the contract of 
subscription and deposit with the savings and loan association. 
Judgment affirmed. 


STOPPING PAYMENT OF DRAFTS 


First National Bank & Trust Co. of Lexington, Ky., v. First National 
Bank in Hazard’s Receiver, Court of Appeals of Kentucky, 
86 S. W. Rep. (2d) 325 


Drafts, drawn by a railroad company on itself, bore a notation 
that they could be collected through any one of several banks named 
on the back of the drafts. The owner of some of these drafts de- 
posited them in one of the named banks and the latter charged 
them against the railroad’s account and credited the account of the 
depositor. It was held that this constituted a payment of the drafts 
and that the railroad company could not thereafter stop payment. 


Suit by the First National Bank in Hazard’s Receiver against the 
First National Bank & Trust Company of Lexington, Kentucky, and 
others. Judgment for plaintiff, and defendants appeal. 

Affirmed. 

Wilson & Harbison, of Lexington, for appellants. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1373. 








1064 THE BANKING LAW JOURNAL 


Joseph 8S. Botts and Allen, Botts & Duncan, all of Lexington, for 
appellee. 


STITES, J.—This is an appeal from a judgment of the Fayette 
circuit court sitting in equity. On the morning of November 16, 1928, 
the Perry Bank & Trust Company of Hazard (hereinafter called the 
Perry Bank) was taken over by the state banking commissioner as in- 
solvent. The last day that it remained open (November 15, 1928) was 
pay day for the Louisville & Nashville Railroad Company employees, a 
number of whom resided in Hazard. The railroad company paid its 
employees by drafts drawn on its treasurer in Louisville, Ky., by its 
comptroller, countersigned by another official. Sixty-four of these drafts 
are involved in this suit, aggregating, in amount $6,052.74. All of them 
are in the same form, and each bears the notation on its face: ‘‘When 
properly endorsed, this draft may be collected through any of the 
banks named on the back, or it will be paid by any agent having suffi- 
cient funds of the company in his hands.’’ Among the 25 banks named 
on the back of each draft is appellant’s predecessor, the Phoenix Na- 
tional bank & Trust Company of Lexington, Ky. (hereinafter called the 
Phoenix Bank). These drafts were indorsed and deposited in the Perry 
Bank on the 15th of November, 1928. Some of the employees deposited 
the full amount of their drafts, while others left only a portion on de- 
posit and took the balance in cash, or, in one instance, in the form of a 
eashier’s check. 

Shortly after noon on November 15, 1928, the president of the Perry 
Bank advised the appellee, the First National Bank in Hazard (here- 
inafter called the First National Bank), that the Perry Bank had cashed 
so many out-of-town checks that it had run short of money. He re- 
quested the First National Bank to lend it $7,000. The First National 
Bank refused to make a loan, but agreed to purchase, and did pur- 
chase, the railroad company drafts here involved at their face value. 
The same afternoon the First National Bank forwarded these drafts by 
mail to the Phoenix Bank for payment. It maintained an account in 
the Phoenix Bank, as did the railroad company. 

It being rumored, evidently after banking hours, on the evening of 
November 15, 1928, that the Perry Bank was insolvent and would not 
open its doors on the following morning, the employees affected pre- 
pared a petition addressed to the railroad company’s treasurer at Louis- 
ville, requesting him to stop payment on these instruments. 

The drafts were received by the Phoenix Bank on the morning of 
November 16, 1928. As was its custom in handling items of this char- 
acter, that bank debited the account of the railroad company to the 
amount of the drafts and credited a like amount to the account of the 
First National Bank. That same afternoon the Phoenix Bank stamped 
the drafts ‘‘paid’’ and forwarded them by express to the railroad com- 
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pany at Louisville. About 4:45 p. m. on November 16, 1928, after 
the drafts had already been sent to Louisville, the Phoenix Bank re- 
ceived a telegram from the treasurer of the railroad company stating 
that, until further advised, the railroad company would decline pay- 
ment of the drafts taken by the Perry Bank and transferred to the First 
National Bank. However, no attempt was then made to recharge the 
account of the First National Bank or recredit the account of the rail- 
road company. On November 21, 1928, the Phoenix Bank, by letter, 
advised the First National Bank that the railroad company proposed to 
stop payment on these items. After exchanging some correspondence 
with the Phoenix Bank and with the railroad company, the First Na- 
tional Bank requested that the drafts be returned to it through regular 
banking channels, in order that it might get its account settled. Its 
account at the Phoenix Bank was recharged on December 4, 1928, in 
the amount of the drafts, and the railroad company’s account was re- 
credited. After receipt of the drafts, the First National Bank learned 
for the first time the actual manner in which the transaction had been 
handled at the Phoenix Bank with reference to crediting its account 
and charging the account of the railroad company on the day that the 
drafts were received. Conceiving that this action on the part of the 
Phoenix Bank constituted a final payment of the drafts, thereby pre- 
cluding the railroad company from stopping payment thereon, the 
First National Bank, after demanding that its account be recredited, 
filed this suit against the Phoenix Bank asking judgment for the amount 
with which its account had been recharged, together with interest from 
the date of the demand until paid. The chancellor gave judgment for 
the full amount prayed. 

Appellant contends that the drafts were not finally paid at the 
Phoenix Bank, but that it was simply an agent for collection, and gave 
a revocable credit to the account of the First National Bank, condi- 
tioned upon the payment of the draft by the railroad company on pre- 
sentation to it in Louisville. It argues that the notation on the drafts 
that they might be ‘‘collected through’’ any of the banks named on the 
reverse side thereof did not mean that the drafts were payable at the 
institutions designated. There could be no reason for designating cer- 
tain banks through which the drafts were collectible unless the railroad 
company meant to designate them as alternative places for present- 
ment for payment, in the same manner, as, in the next clause, it pro- 
vided for payment by any agent having sufficient funds in his posses- 
sion. Bartholomew v. First National Bank, 18 Wash. 683, 52 P. 239. 
No presentment for acceptance was required, since both drawer and 
drawee were the same person. It seems clear that dishonor of one of 
the drafts by one of the designated banks would have required protest 
to fix the liability of indorsers equally as much as if presentment 
were made directly to the treasurer of the railroad company. The fact 
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that the holder was given an option to make presentment for payment 
at more than one place does not seem to us to make any difference. 
Hazard v. Spencer, 17 R. I. 561, 23 A. 729; Langley v. Palmer, 30 Me. 
467, 50 Am. Dec. 634; North Bank v. Abbot, 13 Pick. (Mass.) 465, 25 
Am. Dec. 334; Kerr v. Dyer, 116 Me. 403, 102 A. 178. In the cases 
just cited, the items presented for payment were made payable at ‘‘any 
bank’’ in a particular community, and the courts, in those cases, held 
that presentment for payment could be made at any bank in the com- 
munity. This seems both logical and sound, although there are cases 
to the contrary. It seems even a stronger proposition where the in- 
strument expressly names the institutions at or through which it is 
payable, and it is admitted that the drawer had a deposit in the bank 
concerned sufficient to cover the drafts. While in those cases, the in- 
struments involved were promissory notes, where, in a bill, drawer and 
drawee are the same person, the holder may treat the instrument, at 
his option, either as a bill of exchange or as a promissory note. Ky. 
Stats. § 3720b-130. It follows that the drafts here in question were 
payable at the Phoenix Bank and that presentment for payment at 
Louisville was not required. Even if it be considered as a forthright 
direction to the Phoenix Bank to stop payment, which it was not, the 
telegram from the railroad company was not received until after the 
items had been finally paid, and undoubtedly after banking hours on 
the day of payment, and, furthermore, no effort was made by the 
Phoenix Bank actually to recharge the items until more than two weeks 
thereafter. Acts 1930, chap. 13, §§ 7 and 3, Ky. Stats. 1933, Supple- 
ment, §§ 3720b-69a-6 and 3720b-69a-2; First National Bank v. Mam- 
moth Blue Gem Coal Co., 194 Ky. 580, 240 S. W. 78; Bank of Com- 
merce v. Reis, 253 Ky. 648, 69 S.W.(2d) 754. 

Appellant contends, however, that conceding arguendo that the 
drafts were finally paid by the Phoenix Bank, the direction given by 
the First National Bank to return the drafts to it, upon advice that 
payment had been stopped, and the actual return and acceptance of 
the items amounted to an ‘‘account stated’’ between the two banks and 
authorized the recrediting of the account of the railroad company and 
the recharging of the account of the First National Bank upon the re- 
turn of the drafts. Appellant says that the First National Bank can- 
not now turn around and insist on a recrediting of its account, and, 
further, that it is not a holder in due course of the instruments. It is 
established in the record that the First National Bank did not know 
at the time it directed the return of the drafts that they had been paid. 
It is not contended that the railroad company has in the meantime 
withdrawn its account from the Phoenix Bank or that the bank has in 
any way altered its position in such manner as to work an estoppel 
again the First National Bank. Indeed, it may well be doubted if an 
estoppel would arise even if the Phoenix Bank had altered its position 
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in view of its failure to disclose the fact of payment. Its liability to 
appellant on the original credit, of which appellant was not advised, 
is certainly not altered by the subsequent steps here taken. Cohen v. 
First National Bank, 22 Ariz. 394, 198 P. 122, 15 A. L. R. 701, cited 
with approval in National Deposit Bank v. Ohio Oil Co., 250 Ky. 288, 
62 S. W. (2d) 1048. The chancellor rejected the contention that the 
First National Bank was not a holder in due course of the instruments. 
We think his conclusion is correct. 
Judgment affirmed. 


EFFECT OF MERGER ON RIGHT OF BANK TO 
ACT AS EXECUTOR 





In re Barmeier’s Estate, N. Y. Surrogate’s Court, 282 N. Y. Supp. 695 





A person executed his will naming a bank as executor and 
trustee; but, a month previous the bank had merged with a trust 
company under the trust company’s name. It was held, upon the 
death of the testator, that the trust company was entitled to qualify 
and act as executor. 


Preceeding in the matter of the estate of Henry A. Barmeier, de- 
ceased, for probate, and application of Thomas J. Reese to revoke 
letters testamentary and trusteeship issued to the Brooklyn Trust 
Company, and to vacate, set aside, and declare decree awarding same 
a nullity. 

Decree in accordance with opinion. 

Charles W. Froessel, of Jamaica, L. I. for petitioner. 

Duncan & Bruchhausen, of Brooklyn, for Brooklyn Trust Co. and 
others. 

Royal A. Curtis, of Brooklyn, special guardian for Harry A. Bar- 
meier, Jr. 

William A. Robinson, of Jamaica, L. I., special guardian for Lor- 
raine Anthony and others. 


HETHERINGTON, 8.—On March 6, 1929, the testator, Harry A. 
Barmeier, duly executed his will, naming as executor and trustee 
thereof the Mechanics Bank of Brooklyn. A month prior thereto, on 
February 9, 1929, the said Mechanics Bank of Brooklyn merged with 
the Brooklyn Trust Company, respondent in this proceeding. Testator 
died on June 2, 1932, of injuries sustained in a collision between an 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §452. 
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automobile and an electric railway car at Niagara Falls, Ontario, 
Canada. 

Respondent procured leave to open a safe deposit box held by 
testator, found therein the will, and, stating that it was the successor 
by merger of the named executor, offered the will for probate and took 
a decree granting letters to it, the Brooklyn Trust Company. This 
done, it commenced suit in the Ontario court to recover damages for 
the wrongful death of testator, naming as defendants the petitioner 
and others. Issue joined, the cause came on for trial when this peti- 
tioner commenced this proceeding, procuring a stay on the respondent 
pending its determination, which stay the Ontario court recognized 
and deferred the trial of the damage action. Petitioner’s application 
is based on alleged lack of jurisdiction in the surrogate to entertain 
the probate petition filed by respondent; that a false suggestion of fact 
was set forth in such petition; and that the decree admitting the wili 
and granting letters testamentary is void, his contention being that 
because the merger of the Mechanics Bank with the Brooklyn Trust 
Company occurred prior to the naming of the former as executor and 
trustee by testator, it did not exist when so named, hence the respondent 
could not and did not acquire the right to such letters testamentary. 

Petitioner is met primarily with the objection that he is not a party 
interested in the estate of testator and cannot be heard so to object. 
He claims that he is, for the reason that he is a creditor by reason of 
certain costs already awarded him in the damage action, and for the 
further reason that he may have a future claim for costs should be 
successfully defend that action, and in any event that he, being called 
upon to respond in damage to the next of kin, has the right to be as- 
sured that the plaintiff (this respondent) in such action is duly au- 
thorized to prosecute it which he claims it is not by virtue of the void 
oppointment as hereinbefore set forth. 

This preliminary objection need not cause much anxiety. Petitioner 
is not, nor under the circumstances can he be, a creditor of the estate. 
Assuming that he already is entitled to some intermediate costs and 
may by successful defense be awarded further costs in the damage 
action, such costs are a charge against the plaintiff in that action, not 
a claim against the estate. The damages therein sought are no part 
of testator’s estate, but by express provision of law belong to the next 
of kin, if and when recovered to be distributed without regard to 
testamentary provisions but in accord with the statute. However, 
petitioner is interested in the outcome of the damage action. He has 
the right to defend it by all available means, one of which is that he 
may question the authority of the plaintiff therein. This he does; he 
says such plaintiff never was properly appointed executor and to es- 
tablish this claim he must come to the source of the appointment, 
namely, the probate proceeding. No other person can or will do this 
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for him and to refuse to hear him thereabout would be to deny him 
justice ; hence I conclude that he is a proper party, sufficiently interested 
to so commence the proceeding. He urges as a further right to inter- 
vene that he might be called upon twice to respond should this executor 
prevail, collect the damages, fail to account, be removed because of 
void appointment, and another representative be designated. This is 
unsound. The statute fully protects any person dealing with a rep- 
resentative acting under such color of authority. I prefer to consider 
him an interested person for the reason previously indicated. 

With regard to the status of the respondent, we must find it in a 
correct definition of the word ‘‘merger.’’ If it be that ‘‘to merge’’ is 
to obliterate one entity by its juncture with another, then the respond- 
ent must be removed, but if ‘‘to merge’’ means the combining of the 
qualities and properties of two or more in one, then the respondent is 
rightly appointed. The courts of our own and other jurisdictions have 
wrestled with this problem and I have read, pondered upon, and dis- 
cussed their decisions with my able legal assistant until argument, sug- 
gestion, and discussion were exhausted, yet, with all respect to the 
learned and lengthy opinions thus considered, I am at a loss to find a 
satisfactory conclusion to this instant case by adhering to them in all 
their phases. 

The Standard Dictionary defines ‘‘merge’’ thus: ‘‘To sink the 
identity or individuality of; cause to disappear; be combined, or be 
swallowed up; with in or into. To lose identity or individuality: be 
lost to view or absorbed into something else; with in or into.’’ 

In the Century Dictionary, ‘‘merge’’ is defined as follows: ‘‘To 
sink or disappear in something else; be swallowed up; lose identity or 
individuality: with in. To cause to be absorbed or engrossed; sink the 
identity or individuality of; make to disappear in something else.’’ 

Nowhere is an extinction suggested, but clearly a joining together, 
an addition, a combining of the qualities of one with another; not a 
death but rather a marriage. 

In February, 1929, the Mechanics Bank merged with the Brooklyn 
Trust Company, this respondent; it did not dissolve itself, it did not 
surrender its charter. They joined forces, combining all that each 
had under the name of one. It may be added that either name could 
have been chosen, and had the name Mechanics Bank been the choice 
rather than Brooklyn Trust Company, how then could it be held that 
there was an extinction? 

All rights, privileges, interests, and assets then existing in the 
Mechanics Bank were combined with the Brooklyn Trust Company 
and one of such rights was that it might be appointed and act as 
executor and trustee. This right, to be appointed, not the actual ap- 
pointment, was a privilege then existing under its charter and went 
with all other rights to the new combination under the merger. 
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It was clearly testator’s intention to name a corporate representa- 
tive; in so doing, it is to be assumed that he had knowledge of the fact 
that a merger, a combination, of the corporation so named was possible, 
and that with such knowledge he acted as he did. Further, it may 
well be that he had no notice of the change of status since but a month 
elapsed between such merger and the execution of the will. 

The briefs submitted allude to the possible loss of remedy to the 
next of kin by virtue of the running of a statute of limitations, and, 
on the other hand, to some alternative remedy by way of workmen’s 
compensation. No evidence of either is presented, nor need we be 
concerned thereabout, it is not pertinent. The sole question is whether 
or not respondent was properly appointed. 

The objection is highly technical, urged only by the petitioner; he 
seems to have no ally, for his codefendants in the damage suit are not 
with him and the distributees are content. The appearance of the re- 
spondent in the damage action is merely that of a formal plaintiff 
representing the next of kin; the damages, if any, are the next of kin’s, 
not the estate’s; the estate as such is not interested and to disturb the 
situation now would at least in some measure prejudice the right of 
the next of kin, whereas to leave it as it is will not harm the petitioner, 
for, as aforesaid, he is fully protected in dealing with the respondent 
as such formal representative of the next of kin in the damage action. 
I hold that the appointment was properly made and deny the applica- 
tion to vacate the decree. Submit decree on notice. 


BOOK REVIEWS 


Webster’s New International Dictionary. Second Edition. Spring- 
field, Mass. G. & C. Merriam Company. 

This is the tenth in the series of Webster and Merriam-Webster 
dictionaries, extending through more than a century of continued lead- 
ership in dictionary publishing. This edition contains 600,000 entries. 

It is an epochal book, marking the culmination of more than a 
century of dictionary editing and publishing. Every resource of the 
Merriam-Webster tradition has been utilized. Every feature of the 
Merriam-Webster tradition has been developed to new heights of use- 
fulness. Like every edition among its predecessors, it establishes newer 
and higher standards, in size of vocabulary, in pronunciation, in ety- 
mology, in definition, in synonyms and antonyms, in pictorial illustra- 
tions, and in arrangement of matter. 

Leaders in every field of thought and activity have co-operated in 
the New Merriam-Webster to produce this richest and most fascinating 
instrument of education. 





